
COURT OF APPEAL 
 OF VERSAILLES 

Code nac: 3CZ 
14th Chamber 

CONTRADICTORY 
JUDGMENT No. 

OF 7 OCTOBER 2021 

N° RG 21/01496 - N° 
P o r t a l i s DBV3-V-B7F-
ULQ3 

CASE: 

S A S B R I T I S H 
AMERICAN TOBACCO 
FRANCE 

V/ 
NATIONAL 
COMMITTEE FOR 
TOBACCO CONTROL

Decision referred to the 
Court: Order made on 12 
February 2021 by the 
President of the Court of First 
Instance of NANTERRE N° 
RG: 20/00977 

Enforceable editions Editions 
Copies 
delivered on: 07.10.2021 to: 

M e B e r t r a n d 
LISSARRAGUE, lawyer at 
the VERSAILLES bar 

M e S t é p h a n i 
e TERIITEHAU lawyer at 
the bar of VERSAILLES 

FRENCH REPUBLIC  
IN THE NAME OF THE FRENCH PEOPLE 

ON THE SEVENTH DAY OF OCTOBER TWO THOUSAND AND 
TWENTY-ONE, 
The Court of Appeal of Versailles has rendered the following judgment in the 
case between: 
SAS BRITISH AMERICAN TOBACCO FRANCE 
in the person of its legal representative domiciled in that capacity at the said 
head office 
SIRET No. 303765630 (RCS Nanterre) 
Tour A 100-110 esplanade du Général De Gaulle Coeur Défense 92932 
Courbevoie PARIS LA DEFENSE CEDEX 
Representative: Me Bertrand LISSARRAGUE of the SELARL LEXAVOUE 
PARIS-VERSAILLES, Postulant, lawyer at the bar of VERSAILLES, 
cloakroom: 625 - File number 2165435 
Assisted by Me Judith VUILLEZ of AARPI CBR & ASSOCIES, Pleading, 
lawyer at the PARIS bar, clerk's room: R139 

APPELLANT 
CROSS-APPELLANT TO THE CROSS-APPEAL 

**************** 

COMITE NATIONAL CONTRE LE TABAGISME 
in the person of its President, residing in that capacity at the said office. 
13 Rue d'Uzès 
75002 PARIS 
Representative: Me Stéphanie TERIITEHAU of SELEURL MINAULT 
TERIITEHAU, Postulant, lawyer at the bar of VERSAILLES, clerk's office: 
732 File number 20210097 - 
Assisted by Me Hugo LEVY, pleading, lawyer at the bar of RENNES, clerk's 
office: P0507 

INTIMATE 
APPELLANT TO THE CROSS-APPEAL 
**************** 

Composition of the Court: 

The case was debated at the public hearing of 30 June 2021, Mrs Marie LE 
BRAS, counsellor having been heard in her report, before the Court composed 
of: 

Mrs Nicolette GUILLAUME, President, 
Mrs Marie LE BRAS, Counsellor,  
Mrs Marina IGELMAN, Counsellor, 

who deliberated, 

Clerk, during the debates: Mrs Elisabeth TODINI 



-2-  

EXPOSITION OF THE DISPUTE 

 
The Comité National Contre le Tabagisme (CNCT) is a non-profit association, whose 
mission is to ensure compliance with the public order legislation fighting against 
smoking and its harmful effects on public health. 
 
SAS British American Tobacco France (BATF) is responsible for marketing the 
products of the British American Tobacco group, a manufacturer of tobacco and tobacco 
products, as well as vaping products, on the French territory. 
 
As part of this activity, BATF is the editor of a website which is accessible in France 
and intended for a French-speaking audience at the address "Govype.com/fr", for the 
purpose of online sale of electronic vaping devices and matching refill bottles entitled 
"VYPE ePod". 
 
After bailiff’s findings having established the existence on this website of information 
that the CNCT qualifies as promotion of vaping products, the association summoned 
BATF company by act of the 13 February 2020 with the purpose of obtaining the 
deletion, subjected to a penalty, of the aforementioned website and of the communication 
by BATF of exhaustive data on the sales volumes of e-cigarettes and Vype refill bottles 
conducted through the website as well as the number of subscription contracts signed 
and the number of visits of the website since it was put online, in addition to the 
judgement for BATF to pay an advance of 150,000 euros to compensate for the damage 
resulting from the alleged acts. 
 
During the proceeding, the CNCT requested, in the alternative, the deletion from the 
Govype website of the videos which presence was identified in the bailiff's reports from 
10 and 20 December 2019, and of certain information also recorded in the said reports 
as well as in a final report from 30 October 2020. 
 
By contradictory order issued on 12 February 2021, the interim relief judge of the 
Nanterre judicial Court: 
- referred the parties to appeal on the merits of the dispute, 
- by provision, all means of the parties are reserved, 
- identified the deletion by British American Tobacco France of the two video clips of 
obvious advertising nature that were present on the govype.com website at the time of 
the bailiff's report of 10 December 2019, 
- ordered, if they still exist, the deletion of the content appearing on the govype.com 
website, documented on pages 14 to 18, 24 to 34, 36 to 38, 40 to 42, 44 to 52 of the 
report of 10 December 2019 and pages 14, 25 and 26 of the report of 20 December 2019 
and those on pages 15 to 22, 24 to 26, 28 to 31, 34 to 44, 51 to 60, 63 to 72, 75 to 77, 80 
to 82 and 84 to 90 of the report of 30 October 2020, 
- condemned British American Tobacco France to pay the Comité National Contre le 
Tabac the sum of 1,000 euros as a provision on its claim for damages 
- dismissed the Comité National Contre le Tabac's request for disclosure of data on the 
volume of sales of e-cigarettes and Vype refill bottles conducted through the website, as 
well as the number of subscription contracts taken out and the number of visits to the 
website since it was first online 
- dismissed the parties of their other claims, 
- condemned British American Tobacco France to pay the Comité National Contre le 
Tabac the sum of 5,000 euros on the basis of Article 700 of the French Civil Procedure 
Code, 
- condemned British American Tobacco France to pay the costs. 
 
In a statement received at the Court registry on 5 March 2021, BATF appealed against 
this order in all its parts, except for the fact that it dismissed the CNCT’s other claims. 
 
In its final submissions filed on 25 June 2021, to which reference should be made for a 
detailed presentation of its claims and pleas, BATF asked the Court, in compliance with 
Articles 4, 5, 7, 16, 30, 31, 32, 122, 145, 455 et seq. and 835 paragraphs 1 and 2 of the 
Code of Civil Procedure and L. 3513-4 of the Public Health Code, to: 
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I. to allow the appeal and declare it well-founded: 
 

- reverse the order under appeal in so far as: 
   *it dismissed its application to declare the CNCT inadmissible in its claims 
based on the provisions of the Public Health Code relating to the regulation of vaping 
products for lacking right to act; 
   * it qualified as “obvious advertising” certain items of the website after noting 
“that they no longer appeared on the website on the date hearing”; 
   * it ordered “if they still existed”, the deletion of the mentions appearing on 
the website “govype.com/fr” identified on pages 14 to 18, 24 to 34, 36 to 38, 40 to 42, 
44 to 52 of the report of 10 December 2019 and pages 14, 25 and 26 of the report of 20 
December 2019 and pages 15 (sic) to 22, 24 (sic) to 26, 28 to 31, 34 to 44, 51 to 60, 63 
to 72, 75 to 77, 80 to 82 and 84 to 90 of the report of 30 October 2020; 
   * it ordered the company to pay the CNCT the sum of 1,000 euros as a 
provision on its claim for damages; 
   * it ordered it to pay the CNCT the sum of 5,000 euros on the basis of Article 
700 of the Code of Civil Procedure and to pay the costs; 
 
ruling again, 
 

on the inadmissibility of the CNCT’s claims:  
- judging by the absence of personal prejudice characterised by an infringement of its 
corporate purpose and mission, an association, even one authorised by law to exercise 
the rights recognised to civil parties for infringements of the regulations on vaping 
products, is not admissible to act; 
- judging that Article L. 3515-7 of the Public Health Code only confers a presumption 
of interest in acting, which does not justify the reasoning used by the interim relief judge 
in his order, which consists in “cutting short” any questioning of the reality of the interest 
in acting; 
- judging that vaping products do not contain tobacco; 
- judging that the regulation relating to vaping products is perfectly distinct and 
autonomous from the regulation relating to tobacco products and that these two types of 
products cannot be assimilated; 
- judging that the interpretation of legal provisions relating to vaping products cannot be 
referred to case law decisions relating to tobacco products and therefore not applicable 
to the facts of the case; 
- judging that the CNCT, which does not have as its social object or purpose the fight against 
the consumption of vaping products, does not characterise any potential infringement of its social 
object, purpose or missions, therefore cannot suffer from any infringement of the collective 
interests it defends and cannot justify a personal prejudice distinct from the disturbance to the 
general interest that the community would suffer if it had infringed the provisions of the Public 
Health Code relating to vaping products, which is of course not the case; 

 
consequently, 
- are declared inadmissible all the CNCT’s claims based on the provisions of the Public 
Health Code relating to the regulation of vaping products for lack of right to act, such as lack 
of standing or lack of interest; 

 

on the deletion of content from the govype.com website:  

primarily, 
- judging that the conditions of Article 835 paragraph 1 of the Code of Civil Procedure 
are not met with regard to content that is no longer online on the e-commerce site on the 
date of the First Instance hearing, i.e. 5 November 2020; 
consequently, 
- judging that it was not within the powers of the urgent applications judge to rule on the 
manifest advertising nature of the content that was no longer online on the e-commerce 
website on the date of the First Instance hearing, i.e. 5 November 2020; 
- judging that it is not within the Court’s powers to rule on the manifest unlawful nature 
of the content that is no longer online on the website on the date of the present hearing 
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- judging that the concept of a ban on advertising of vaping products by the Public Health 
Code (cf. article L3513-4 of the Public Health Code) and directive 2014/40 EU has never 
been specified by the judges of the Court of First Instance and the Court of Cassation; 
- judging that the concept of a ban on advertising of vaping products by the Public Health 
Code must be interpreted restrictively and in accordance with the provisions of Directive 
2014/40 EU, of which Article L. 3513-4 of the Public Health Code is the transposition; 
- judging that the concept of a ban on advertising of vaping products therefore cannot be 
defined by analogy/reference with the case law concept of a ban the advertising of 
tobacco products because of the difference between the legal provisions applicable to 
tobacco products and vaping products and the harm reduction nature of vaping products 
compared to tobacco products; 
- judging that the concept of a ban on advertising of vaping products cannot include, 
with the obviousness required in summary proceedings, the relative acts of 
communication that accompany the sale of these products on an Internet site authorised 
by law; 
- judging that in any case all the messages or content criticised by the CNCT are means 
of communications and information in relation to vaping products sold by it on the 
Govype.com website, which do not intend to increase their reputation or change their 
perception and which are therefore not clearly advertising; 
consequently, 
- dismisses the CNCT’s claims for the characterisation of any manifestly unlawful 
disturbance; 
 
in the alternative, 
- judging that the legislator, in accordance with the provisions of Directive 2014/40 EU, 
has expressly authorised the advertising of vaping products at points of sale of 3° in 
Article L.3513-4 of the Public Health Code; 
- judging that it is not within the powers of the urgent applications judge to characterise 
a manifest unlawful disturbance that only the flagrant violation of a precise and 
indisputable rule is likely to constitute, to distinguish where the criminal law does not 
distinguish and to prohibit where the criminal law does not prohibit in an indisputable 
manner; 
- judging that the alleged violation of the ban on advertising of vaping products does not 
have the obviousness required in summary proceedings, and ruling again that only the 
Court of First Instance can decide on the question of the application to online sales 
outlets to the exception of the ban on advertising for vaping products; 
- judging that in any event the virtual sales outlets is subjected to the provisions of the 
Public Health Code relating to vaping products, such as the e-commerce site, on which 
Vype vaping products are sold in full legality, also benefit from the exception provided 
for the ban on advertising of vaping products and may as such include advertising 
messages that are only visible to consumers of legal age established on French territory 
who have accessed the website with the view of purchasing and having the products 
delivered in France; 
- judging that the exception provided for advertising on point of sale applies to virtual 
points of sale, otherwise it would constitute illegitimate and unjustified discrimination 
to the detriment to establishments marketing vaping products on the internet; 
- judging that the publication of an e-commerce website which includes advertising 
content in favour of vaping products does not, therefore, constitute a manifest unlawful 
disturbance and that no element makes it possible to characterise the existence of 
imminent damage justifying the intervention of the urgent applications judge; 
consequently, 
- judging that there is no need for an interim injunction in the absence of any manifest 
unlawful disturbance; 
- dismisses the CNCT’s requests for the characterisation of any manifest unlawful 
disturbance; 
 
   on the provision:  
 
primarily, 
- judging that the evidence required in the summary proceedings has not established that 
it is part of the CNCT’s mission to obtain compensation for an infringement relating to 
the alleged violation of the regulations applicable to smoking products; 
- judging, in addition, to the arguments demonstrating that there is no manifest unlawful 
disturbance are arguments characterising the existence of a serious dispute as to its 



-5-  

obligation to compensate the CNCT’s alleged damage, and that the CNCT's claims in 
this respect can therefore only be decided by a Court capable of ruling on the merits; 
consequently; 
- judges that the CNCT is inadmissible and in any event ill-founded to seek the measures 
requested in summary proceedings 
- dismisses the CNCT’s request for an advance on costs; 
 
in the alternative, 
- judges that, if by chance the Court were to characterise the absence of a serious dispute 
as to the unlawfulness of the content referred to by the CNCT in its summons, which is 
firmly contested, it could not order the CNCT to pay a provision of more than 1,000 
euros to be used as a basis for possible damages, as it is unable to characterise the impact 
and seriousness of the unlawful content, which cannot be assessed in summary 
proceedings; 
 
 

II. On the cross-appeal lodged by the CNCT: 
 
   on the request for an advance on costs:  
 
- declare the cross-appeal lodged by the CNCT on the provisions of the order granting it 
an advance of 1,000 euros unfounded and dismiss it; 
   
   on the request to remove content: 
 
- judging that Article L. 3513-18 of the Public Health Code applies exclusively to devices 
and elements appearing on the packaging items of vaping products and is therefore 
irrelevant in this case and consequently: 
- confirm the order insofar as it dismissed the CNCT’s request to delete content on the 
basis of Article L. 3513-18 of the Public Health Code; 
 
   on the request for the production of documents:  
 
- judging that the CNCT has waived its right to make an application to the Court for the 
production of documents based on Article 145 of the Code of Civil Procedure; 
- confirms the order insofar as it dismissed the CNCT’s application for the production 
of documents on the basis of Article 145 of the Code of Civil Procedure; 
 
in any event:  
- declares the cross-appeal lodged by the CNCT unfounded and dismisses it; 
- dismisses all of the CNCT’s claims; 
- condemns the CNCT to pay it EUR 30,000 under Article 700 of the Code of Civil 
Procedure and to pay all the costs. 
 
In its final pleadings filed on 24 June 2021, to which reference should be made for a 
detailed statement of its claims and pleas, the CNCT asked the Court to: 
- confirm the order made by the President Court of First Instance of the Nanterre on 12 
February 2021 insofar as he ordered the deletion of the information appearing on the 
“govype.com” website listed on pages 14 to 18, 24 to 34, 36 to 38, 40 to 42, 44 to 52 of 
the report of 10 December 2019 and pages 14, 25 and 26 of the report of 20 December 
2019 and pages 15 to 22, 24 to 26, 28 to 31, 34 to 44, 51 to 60, 63 to 72, 75 to 77, 80 to 
82 and 84 to 90 of the report of 30 October 2020 after having noted that they constituted 
obvious unlawful advertising and in particular : 
 
- on pages 15 to 22: “Quality is our priority”; “Richer vapour, compact and convenient”; 
“Unlimited inhalation”; “Sleek and powerful, nothing better describes the ePen 3 Vype 
mod box”; “Stay connected”; 
- on pages 24 to 26: “Flexible subscription: change it, pause it or stop it at will”; “You 
have taste, so does ePod. That's why it's satisfying”; 
- on pages 28 to 31: “Quality is our priority”; “Subscribe & save up”; 
- on pages 34 to 44: “Quality is our priority”; “Vype is a pioneer in the science of 
vaping”; “Quality at heart of design”; “How does Vype stand out for its quality”; “360-
degree scientific view”; “From our experts to our labs”; “Meet our scientists experts in 
vaping”; 
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- on pages 51 to 60: “How is the quality of our electronic cigarettes tested”; “Nicotine 
and nicotine salts: what are the differences”; “The vaper’s ABC on nicotine salts”; “How 
is the quality of Vype e-liquids tested”; “Why Vype accessories are the new must-
haves”; “What is in the vapour of our electronic cigarettes?”; “End of menthol cigarettes: 
and what if it was the beginning of a new experience of freshness?” “What is in our e-
liquids?”; “What’s in a Vype electronic cigarette?”; “The history of menthol e-
cigarettes”; “Vype rallies in France to improve the collection of capsules and e-cigarettes 
in 22 Parisian outlets”; 
- on pages 63 to 72: “Vaping flavours - what are the most popular vaping flavours?”; 
“Our Director of Scientific Research talks about our ingredients and safety tests”; “Vype 
EPEN 3 the French’s champion of electronic cigarettes”; “Vaping can cost on average 3 
times less than a single pack of traditional cigarettes”; “How to maintain your open 
system device”; “E-cigarette: which one do you prefer”; “The vaper’s little dictionary”; 
“Vype E-liquids: which ones are made for you”; “The electronic cigarette in a few 
questions”; “To the clouds: discover  could chasing with Vype”; “Epen 3: The best 
closed system device ever created by Vype”; 
- on pages 75 to 77: “Vype Epen 3 the electronic cigarette champion of the French"; 
"Vype Epen 3 the French’s champion”; 
- on pages 80 to 82: “E-cigarette: which one do you prefer” and the following text which 
starts with “the first choice to make (...) all you have to do is go for it”. 
- on pages 84 to 90: “Get ready for the big thrill Experimenthe (Experimint) the freshness 
is the name of the game. All our products are developed and rigorously tested by our 
teams before they are presented”; “Choose one of our super fresh devices”; 
 
- orders the deletion of the statements on page 15 of the bailiff's report of 20 December 
2019 concerning “Available in 5 flavours 18MG/ML: ‘Golden Blend’, ‘Wild Strawberry 
Flavour’, ‘Wild Berry Fusion’”; 
- overturns the order of the President of the Court of First Instance of Nanterre of 12 
February 2021 insofar as it limited the quantum of the provision granted to the sum of 
1,000 euros; 
ruling again, 
- orders BATF to pay it the sum of 150,000 euros as an advance on its claim for damages 
in respect of its undisputed obligation to make reparation on the basis of paragraph 2 of 
Article 835 of the Code of Civil Procedure; 
in any event, 
- orders the company BATF to pay the sum of 10,000 euros on the basis of Article 700 
of the Code of Civil Procedure to its benefit; 
- orders BATF to pay all the costs of the case, with the costs being allocated to SELARL 
Minault-Teriitehau, acting through Maître Stéphanie Teriitehau, lawyer, in accordance 
with the provisions of Article 699 of the Code of Civil Procedure. 
 
The closing order was issued on 30 June 2021. 
 

 
GROUNDS OF THE DECISION: 
 
The Court recalls, as a preliminary matter, that it is not required to rule on the requests 
to “judge” formulated by the appellant, which are not claims but simply a reminder of 
its means of defence to oppose the opposing claims and which will therefore be 
examined as such. 
 
It will also be observed that in the context of its cross-appeal, the CNCT did not criticise 
the order insofar as it was dismissed of its request for the deletion of the site and the 
communication of certain data, so that the Court is not seized of these provisions which 
are also not referred to in the BATF’s statement of appeal. 
 
- on the admissibility of the CNCT’s action: 
 
BATF argues that, in view of its statutory purpose, which is to prevent and fight the 
dangerous consequences of smoking for public health, the CNCT could not rely on a 
presumption of interest in acting on the basis of Article L. 3515-7 of the Public Health 
Code since the fight “against vaping” was not expressly referred to in its status. 
 
Moreover, it points out that the respondent did not have its status of association amended 
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to extend the scope of its mission to the prevention of to fight against vaping products 
following the entry into force of Order No. 2016-623 of 19 May 2016, which transposed 
into the Public Health Code Directive 2014/40/EU of 3 April 2014 on the regulation of 
such products. 
 
It also states, based on press articles, media broadcasts and studies and opinions from 
French and British authorities, that vaping products, which never contain tobacco and 
sometimes don’t contain any nicotine, constitute an effective alternative to smoking, so 
that the fight against vaping cannot be equated with the fight against smoking or against 
“nicotine addiction” and that there is therefore no potential infringement of the CNCT’s 
statutory mission and to the collective interests to justify the admissibility of its action. 
 
The appellant thus complains that the first judge accepted the CNCT’s action in this case 
on the basis of the texts and case law relating to the fight against advertising for tobacco 
products. 
 
In response, the CNCT argues in substance to justify its interest in acting that Article L. 
3515- 7 of the Public Health Code is inserted within Title 1 relating to the fight against 
smoking, which also contains Article L. 3515-3 11°, which penalizes the ban on 
advertising for vaping products provided for in Article L. 3513-4. 
 
It specifies that this positioning of the provisions relating to vaping within the same title 
as those relating to the fight against smoking, is perfectly consistent with the European 
Directive, subject of the transposition, which in its recital 43, recalls that “electronic 
cigarettes can develop into a gateway to nicotine addiction and ultimately traditional 
tobacco consumption, as they mimic and normalise the action of smoking”. 
 
Referring to the recommendations of the WHO, the report of the Academy of Medicine 
of 2015, the opinion of the High Council of Public Health of 2016 and the positions 
taken by the Ministry of Health in particular on 23 January 2020, the respondent also 
refutes the opposing thesis that the electronic cigarette would be a medicinal method of 
cessation and that the fight against vaping products could not be assimilated to the fight 
against tobacco use. 
 
Thereupon, 
 
Article 122 of the Code of Civil Procedure provides that any plea which tends to declare 
the adversary inadmissible in his claim, without examination of the merits, for lack of 
right to act, such as lack of quality, lack of interest, prescription, time limit, the judged 
subject. 
 
Under the terms of Article 31 of the same code, the action is open to all those who have 
a legitimate interest in the success or rejection of a claim, subject to the cases in which 
the law attributes the right to act only to persons whom it qualifies to raise or fight a 
claim, or to defend a specific interest. 
 
In the present case, it is maintained that the CNCT’s purpose, as stated in its status, is 
“the prevention of smoking and the fight against tobacco consumption and its harmful 
effects in all forms”. 
 
The appellant also recognises its right to act to denounce infringements of the regulations 
on tobacco products in accordance with the provisions of Article L. 3515-7 paragraph 1 
of the Public Health Code, which provides that associations whose statutory purpose 
includes the fight against smoking, which have been duly registered for at least five years 
on the date of the events, may exercise the rights recognised to the civil party for 
infringements of the provisions of present title. 
 
Contrary to what is asserted by BATF, the scope of action of associations fighting against 
smoking is not, however, limited solely to infringements of the regulations on tobacco 
products, since this provision covers all “infringements of the provisions of present 
title”. 
 
Indeed, as the first judge rightly pointed out, this article resulting from Ordinance No. 
2016-623 of 19 May 2016 transposing Directive 2014/40/EU of 3 April 2014 is inserted 
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in Title 1 “Fight against smoking” of Book V of Part III of the Public Health Code, in 
which this same ordinance also added a chapter 3 dedicated to “vaping products” after 
chapter 2 on tobacco products. 
 
Article L. 3513-4 inserted in this chapter 3 prohibits any propaganda or advertising, 
direct or indirect, in favour of vaping products, the violation of this ban being a criminal 
offence punishable by Article L. 3515-3 11°, which also comes under this same title 1 
“Fight against smoking”. 
 
Thus, the regulation of vaping products and the provisions that sanction their violation 
are an integral part of the tobacco control mechanism, in the same way as the regulation 
of tobacco products. 
 
It can be deduced from the combined reading of these texts that in the application to the 
aforementioned Article L. 3515-7, the CNCT, as an association “which statutory 
purpose includes the fight against smoking”, is granted, by law, the right to act within 
the meaning of Article 31 of the Code of Civil Procedure to fight against illegal 
advertising or propaganda in favour of vaping products. 
 
The order will therefore be confirmed for this reason alone as it declared the CNCT 
admissible in its action, the plea put forward by the BATF company based on the absence 
of similarity between the fight against vaping and the one against tobacco being therefore 
inoperative. 

 
- on the manifest unlawful disturbance arising from the presence of advertising on the 
“Govype.com/fr” website: 

 

BATF reproaches that the first judge qualified, as advertising and therefore unlawful within 
the meaning of Article 835 paragraph 1 of the Code of Civil Procedure, items which it had 
nevertheless identified no longer appeared on its website at the time the first judge ruled, 
such as the presentation video of the Vype “Epod” product. It lists in point 39 of its 
pleadings, the information it claims to have removed before the First Instance decision. 
 
According to the appellant, the first judge therefore exceeded their powers by ordering their 
removal and should, on the contrary, have found that there was no manifest unlawful 
disturbance or imminent damage on the day they ruled. 
 
With regard to the other references which it acknowledges still appeared on its site, BATF 
maintained that they could not be classified as advertising. 
 
It argues that the concept of advertising evolves and differs according to the sector of 
activity and that because of the recent nature of the regulation of vaping products, the 
outlines of the ban on propaganda or advertising have not yet been defined by the lower 
Courts and can only be defined by a restrictive interpretation of the texts. 
 
According to the company, unlawful advertising cannot include information, even if 
formulated in “enhanced” terms, relating to the qualities and characteristics of vaping 
products appearing on its online sales site, which it also states is only accessible to adult 
consumers who have taken the active step of visiting it to make a purchase or seek 
information on a product. 
 
In this context, such information, which is intended to supplement the information provided 
to consumers of legal age who are already familiar with the product, is not intended to 
increase the reputation of those products or to change their perception, and therefore cannot 
be classified as advertising. 
 
The appellant maintains that an overly restrictive interpretation of the concept of advertising 
could have the effect of impeding the right of manufacturers to present and market their 
products. 
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It also denies any analogy between the notion of advertising for tobacco and advertising for 
vaping products, stressing that the latter are subject to a much less restrictive legal regime, 
taking as an example that their sale is, unlike that of tobacco, possible in all types of shops, 
including virtual ones, and that there are no constraints as to their unitary packaging. 
 
It claims that the definition adopted by the Court of Cassation in relation to tobacco 
advertising is therefore not transposable to vaping products sold on its website and that it is 
up to the judge on the merits to interpret the texts in order to define the contours of the ban 
on advertising, so that, in the absence of evidence, the manifest unlawful disturbance cannot 
be retained. 
 
It also complained that the respondent had changed its claims under the cover of an 
interpretation of the contested order, by selecting references which it claimed had been 
ordered to be deleted by the first judge, even though a number of them had never been 
specifically criticised at First Instance and had therefore not been the subject of an 
adversarial debate. 
 
Calling the CNCT’s claims on this point as new claims within the meaning of Article 564 
of the Code of Civil Procedure, BATF considers that they should be declared inadmissible. 
 
If their admissibility were to be accepted by the Court, the appellant argued that the disputed 
statements concerned the characteristics of the products within the meaning of the 
Consumer Code, insofar as they related to the nature, composition, characteristics, 
usefulness and conditions of use of the products sold, so that they could not be classified as 
advertising either. 
 
Finally, BATF relied on the provisions of Article L. 3513-4 3° of the Public Health Code, 
which provides for an exception to the ban on advertising concerning “posters placed inside 
establishments marketing them and not visible from the outside”. 
 
It argues that the legislator having made no distinction between physical and virtual sales 
outlets, it can benefit from this legal exception, so that it is not demonstrated with the 
required evidence that it has violated the advertising ban, as the information appearing on 
its online sales site is only accessible and visible to adult consumers who log on. 
 
In response, the CNCT first argues that in view of the strictly identical terms of the legal 
provisions prohibiting advertising for tobacco products on the one hand and for vaping 
products on the other, the aims of the law and the motives for prevention being equally 
similar, it is appropriate to understand the notion of advertising in the same way and to refer 
to the definition given by the Court of Cassation for tobacco products, i.e. "any form of 
commercial communication, regardless of the medium, whose purpose or effect is to 
promote, directly or indirectly, tobacco or a tobacco product". 
 
The CNCT relies on the official reports drawn up on 10 and 20 December 2019 as well as 
on 30 October 2020 to argue that BATF's website is entirely dedicated to advertising 
communications and that there is no guarantee that it is only accessible to consumers of 
legal age. 
 
In its conclusions, the CNCT develops an argument for each of the advertising clips, tabs 
and mentions appearing on the website during the observations of 10 and 20 December 
2019 to demonstrate that they constitute advertising falling under the legal ban. 
 
It admits, however, that the two clips were removed before the order of First Instance was 
issued and that certain content, which it does not specify, no longer appeared on the site at 
the time of the report drawn up on 30 October 2020 at its request and on 3 November 2020 
at the initiative of BATF. 
 
It claims that the references that it describes as being advertising that were identified during 
the latter inspections are nevertheless sufficient to characterise the existence of a manifest 



-10-  

unlawful disturbance, such as the slogans on the tab “Experimenthe” (Experimint) or certain 
articles on the blog. 
 
It therefore requests that the order be confirmed insofar as it ordered their deletion and 
denies that it had formulated new claims by specifying the mentions that were the subject 
of this measure of deletion. 
 
Finally, the CNCT maintains that the legal exception to the advertising ban only concerns 
paper posters and “physical” shops. In its view, it cannot be applied to images and messages 
appearing on a screen, nor to virtual points of sale. 
 
Thereupon, 

 
Article 835 of the Code of Civil Procedure provides that the president of the judicial Court 
or the judge responsible for the litigation of protection within the limits of his or her 
jurisdiction may always, even in the presence of a serious dispute, prescribe in summary 
proceedings the protective interim measures or necessary repairs, either to prevent imminent 
damage or to put an end to a clearly unlawful disturbance 
 
A manifestly unlawful disturbance results from “any disturbance resulting from a fact which 
directly or indirectly constitutes a clear violation of the rule of law”, the proof of which lies 
upon the person who denounces it. 
 
It follows that in order for the requested measure to be pronounced, it must necessarily be 
noted, at the date on which the first judge ruled, and with the obviousness that is required of 
the summary jurisdiction, that a right has been violated and that it is appropriate to put an 
end to it. 
 
The urgent applications judge has the power to assess whether, in view of their content and 
their flattering and enticing nature, certain messages or statements constitute a clear violation 
of the law banning product advertising, which is characteristic of a manifest unlawful 
disturbance, notwithstanding the absence of a decision already handed down by the Courts, 
whether civil or criminal, regarding the application of this law. 
 
Article L3513-1 of the Public Health Code states that: 
Are considered as vaping products: 
  
1°Electronic vaping devices, i.e. products, or any component of these products, including 
cartridges, tanks and devices without cartridge or tank, which can be used, by means of a 
mouthpiece, for the consumption of vapour containing nicotine. Electronic vaping devices 
may be disposable or refillable by the means of a refill bottle and tank or by the means of 
single-use cartridges; 
2° Refill bottles, i.e. containers containing a liquid that may contain nicotine, which may be 
used to refill an electronic vaping device. 
 
According to L. 3513-4 of the same code, direct or indirect propaganda or advertising of 
vaping products is prohibited. These provisions do not apply: 
(...) 
3°To posters relating to vaping products, placed inside establishments marketing them and 
not visible from the outside. 
Any sponsorship or patronage operation is banned when its purpose or effect is direct or 
indirect propaganda or advertising of vaping products. 
 
With regard more specifically to vaping products containing nicotine, Article L. 3513-18 
of the said Code also provides that: 
I.-The labelling of packaging units, any external packaging and the vaping product 
containing nicotine itself may not include any element or device that: 
1° Contributes to the promotion of vaping products or encourages their consumption by 
giving an erroneous impression as to the characteristics, health effects, risks or emissions 
of the product; 
 2° Suggests that the product is less harmful than others or aims to reduce the effect of 
certain harmful components of smoke or has vitalising, energising, healing, rejuvenating, 
natural or organic properties or has beneficial effects on health or lifestyle; 
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 3° Resembles a food or cosmetic product; 
4° Suggests that the product is more readily biodegradable or has other environmental 
benefits; 
5° suggests an economic benefit through printed coupons, discount offers, free distribution, 
two-for-one promotions or other similar offers. 
II - The elements and devices that are prohibited under I include messages, symbols, names, 
brands or services, figurative or other signs. 
 
Regardless of the difference between tobacco products and vaping products and the debate 
on the harm of the latter, which does not fall within the jurisdiction of this Court, it is 
maintained that the aforementioned texts ban, in the fight against tobacco, any advertising 
aiming to promote vaping products. 
 
When advertising for a product is not simply restricted but is totally banned, as in the 
present case, it is clearly banned to engage in any form of commercial communication, 
whatever the medium, the purpose or effect of which is to promote, directly or indirectly, 
the product by disseminating information that goes beyond what is strictly necessary to 
present objectively, in the context of its marketing, its essential characteristics within the 
meaning of the Consumer Code. 
 
In order to establish that BATF is blatantly violating this ban on its online sales website 
“Govype.com”, the CNCT relies on three bailiff's reports drawn up on 10 and 20 December 
2019 and on 30 October 2020. 
 
However, it is accepted in the debates that the 2 clips it denounces on the basis of the first 
2 statements were removed from BATF’s website before the first judge ruled. 
 
BATF also claims, as is effectively shown by the bailiff’s report drawn up on 25 June 2020 
at its request (its exhibit 25, pages 35 and 36), that the content appearing on the pages of 
the 2 statements of December 2019 referred to in the operative part of the order were also 
removed from its website before the First Instance hearing, namely: 
- the articles pointed out by the CNCT in the “Vype blog” section relating to everyday life, 
health and sports or giving “Zen advice”, 
- tabs with the words “available in 5 flavours 18mg/ml”, “Vype: ready-to-vape pleasures”, 
“why choose Vype?”, “unmatched e-liquids”, 
- the banner referring to the “wild strawberry” e-liquid flavour, 
- the “announce your colour” banner referring to the colours available for electronic vaping 
devices. 
  
The respondent does not claim, nor does it demonstrate, in particular by the statement of 30 
October 2020 that the said articles, tabs and banners were present on the site on the day the 
judge ruled. 

 
Nor is it established by the CNCT that the pages of the 2019 statements referred to in the 
order contained other advertising content that was still present on the disputed website on 
that same date. 
 
In its decision, the first judge also noted that the content of the site had changed and that 
“most of the references appearing on this website and contested by the CNCT had been 
removed”, which the CNCT itself acknowledges in point 79 (page 23) of its final appeal 
submissions. 
 
In view of these findings, the first judge could not, therefore, on the basis of the two findings 
of 10 and 20 December 2019, order the deletion of entries that had already been removed 
from the disputed website, in the absence of any disturbance to be stopped. 
 
In view of all these elements, the order should therefore be reversed insofar as it ordered 
the deletion of the entries on the “govype.com.fr” website recorded on pages 14 to 18, 24 
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to 34, 36 to 38, 40 to 42, 44 to 52 of the report of 10 December 2019 and on pages 14, 25 
and 26 of the report of 20 December 2019. 
 
For the same reasons, it cannot be accepted that the mentions appearing on page 15 of the 
report of 20 December 2019, “golden blend”, “wild strawberry flavour”, “wild berry 
fusion” and “available in 5 flavours 18mg/ml”, still appeared on the site whereas they are 
not listed in the report of 30 October 2020. No manifest unlawful disturbance can therefore 
be found in this respect. 
 
The CNCT also requests the deletion of a certain number of references listed in certain 
pages of the report of 30 October 2020, for which reference should be made to the operative 
part of its conclusions. 
 
It is true that the CNCT has reformulated its request on this subject, its claims at First 
Instance having been limited to citing the said pages of the report without any further details 
on the content of the information to be deleted. 

 
However, its claim, at Court level, cannot be described as new within the meaning of Article 
564 of the Code of Civil Procedure insofar as it merely seeks to specify the content of the 
pages in question and thus constitutes a necessary addition to its initial claims within the 
meaning of Article 567 of the Code of Civil Procedure. 
 
The respondent’s claim based on the statement of 30 October 2020 is therefore perfectly 
admissible. 
 
It will also be noted that BATF admits that the information denounced by the CNCT on the 
basis of this last report was still on its site on the day the first judge ruled (page 27 of its 
conclusions). 
 
Moreover, contrary to what is maintained by BATF, they are not limited to informing the 
consumer about the objective and essential characteristics of its vaping products, in relation 
to “their nature, composition, use, conditions of use or terms of sale”. 
 
On the contrary, they clearly constitute messages of an advertising nature intended to 
promote the vaping products sold on the “govype.com.fr” website and to encourage their 
consumption. 
 
Indeed, in view of their content and wording as they appear on the statement of 30 October 
2020 but also on that of 3 November 2020 produced by the appellant, the disputed 
statements clearly have the objective or effect of: 
- promoting the quality and safety of the products and thus win the trust of the potential 
buyer, under cover of scientific validation or by consumers themselves (examples: “quality, 
our priority”; “champion of the French”, “Vype is a pioneer in the science of vaping”; 
“quality at the heart of design”, “meet our expert scientists in vapour”; “how is the quality 
of our electronic cigarettes tested?”; “our director of scientific research speaks about our 
ingredients and safety tests”), 
- touting about the sensations that can be expected from the consumption of the products, 
notably in the “Experimenthe” (Experimint) tab (e.g. “prepare yourself for the big thrill”, 
“freshness is in the spotlight”) or by evoking their intensity and the well-being perceived 
by the consumer (e.g. “richer vapour format”, “unlimited inhalation”), 
- encouraging consumption by highlighting the benefits of the loyalty programme and the 
simplicity of purchase act (e.g. “subscribe & save”, “a flexible subscription; change it, 
pause it or stop it freely”) 
- highlighting the advantages of the product by comparing it to tobacco (examples: “vaping 
can cost on average 3 times less than a pack of traditional cigarettes”, “the end of menthol 
cigarettes: what if it was the beginning of a new fresh experience”) 
- associating the product with a modern, eco-responsible and dynamic consumer image 
(examples: “stay connected”, “improve the collection of capsules and e-cigarettes”, the 
article on page 82 of the report). 
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They thus clearly constitute advertising slogans aimed at promoting BATF’s vaping 
products and encouraging regular consumption, particularly through a supposedly 
economical loyalty programme. 
 
In order to have the unlawful nature of its advertising removed, the BATF company relied 
on the alternative on the legal exception provided for in Article L. 3513-4 3° of the Public 
Health Code, which authorises “posters relating to vaping products, placed inside 
establishments marketing them and not visible from outside”. 
 
However, this unambiguous provision is not intended to apply to the case in point, as the 
“govype.com” website is a communication and distance selling service of the BATF 
company and not an “establishment” within the meaning of this provision and the Consumer 
Code, and the notion of a poster refers to the obvious requirement for a paper medium and 
not a virtual one. 
 
It is clear from all of these elements that the advertising mentions denounced by the CNCT 
on the basis of the bailiff’s report of 30 October 2020 constitute a clear violation of the ban 
of all advertising in favour of the said products provided for in Article L. 3513-4 3° of the 
Public Health Code, characteristic of a manifest unlawful disturbance that the first judge 
rightly put an end to by ordering the deletion of the litigious mentions, which will be 
specified in the operative part of the present judgment.  

 
- on the CNCT’s request for an advance: 

 

BATF complained to the first judge that it had awarded a provision to the CNCT to be used 
as compensation for its loss, reiterating the aforementioned arguments to justify the 
existence of serious disputes. 
 
In response to the CNCT’s cross-appeal concerning the amount of the provision awarded, 
the firm BATF emphasises, firstly, that the alleged loss, which was exclusively moral, was 
a matter for the judge hearing the case and, secondly, that the CNCT had not produced any 
solid evidence capable of determining the amount of its possible claim in this respect in a 
way that could not be seriously contested, arguing that the impact of the content of its 
website on consumers was very limited given the very short period of time during which 
the litigious information was published and the low level of consultation of its site. 
 
For its part, the CNCT argues in substance that the obligation to compensate for its loss is 
not seriously disputable since the manifest unlawful disturbance is proven, considering that 
the deletion by the BATF company of certain content before the first judge ruled on it has 
no bearing on its principle of compensation. 
 
Pointing out that the BAT group is one of the two main players in the market and that its 
marketing power has an international vocation, the CNCT claims that it is obliged to 
exercise greater vigilance with regard to it and to constantly renew its communication in 
order to warn the younger generations about the dangers of the tobacco industry and 
nicotine, in order to avoid the trivialisation of nicotine addiction, which is likely to be a 
gateway to tobacco. 
 
The CNCT therefore claims that its request for a provision in the amount of 150,000 euros 
is in no way disproportionate to the issues at stake, the personality of the BATF company 
and the extent of the damage. 
 
Thereupon, 

 

Under the terms of Article 835 of the Code of Civil Procedure, the president of the judicial 
Court, ruling in summary proceedings, may, in cases where the existence of the obligation 
is not seriously disputable, grant an advance payment to the creditor. 
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It imposes an essential condition on the judge before being able to grant an advance on 
costs, that of investigating whether the obligation is not seriously contestable. 
 
It will be held that a serious dispute arises when one of the defences to the plaintiff’s claims 
does not immediately appear to be futile and leaves a doubt as to the meaning of the decision 
that might subsequently be taken on this point if the parties intend to bring the matter before 
the judges on the merits. 
 
Conversely, a challenge that is clearly superficial or artificial will be dismissed. The amount 
of the advance on costs awarded is limited to the amount of the alleged claim that cannot 
be seriously contested. 
 
In view of what was previously held concerning the CNCT’s right to act and the existence 
of the manifest unlawful disturbance that it denounced, it is not seriously disputable that 
the wrongful acts of the BATF company undermined the respondent’s corporate purpose, 
thereby causing it definite damage. 
 
Moreover, the supposedly low audience of the appellant’s website has no bearing on the 
assessment of the extent of the non-material damage suffered by the CNCT since it is the 
marketing strategy and power implemented by BATF, a subsidiary of the international 
British American Tobacco group, that is responsible for the damage suffered, through the 
advertising slogans on its website, which in itself undermines its mission and obliges it to 
reinforce its vigilance measures as well as its own communication, particularly with regard 
to young people, in order to fight against the advertising of vaping products and prevent 
nicotine addiction. 
 
It will be recalled that in this case, the CNCT had required 3 bailiffs to carry out 
observations to detect the advertising messages, an action made difficult by the permanent 
evolution of the website “govype.com/fr”, perfectly illustrated by the comparison of 
screenshots of the site on the different observations. 
 
For all of these reasons, by way of affirmation, it is appropriate to increase the provision 
awarded to the CNCT for compensation for its non-material damage to a non-serious 
amount of 30,000 euros, the evaluation beyond this sum of the damage actually suffered by 
the respondent being a matter for the judge in the absence of any element allowing a clear 
quantification in the amount of 150,000 euros that it claims. 

 
- on ancillary requests: 
 

In view of the foregoing, the provisions of the order relating to irreducible costs and costs 
of First Instance should be confirmed. 
 
The existence of the manifest unlawful disturbance having been confirmed, the company 
BATF cannot claim for the allocation of irreducible costs. It will also have to bear the appeal 
costs, which will be recovered with distraction for the benefit of the lawyers who have 
applied for them. 
 
It is also unfair to leave the CNCT to bear the unrecoverable costs incurred on appeal. The 
appellant will consequently be ordered to pay it the sum of 8,000 euros on the basis of 
Article 700 of the Code of Civil Procedure. 
 

  

ON THESE GROUNDS,  
 

The Court, ruling by contradictory judgment, 
 
CONFIRMS the order issued on 12 February 2021 in its contested provisions, except for 
those ordering the deletion from the “govype.com/fr” website of the information recorded 
in the official reports of 10 and 20 December 2019, as well as those relating to the amount 
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of the provision granted to the Comité National Contre le Tabagisme;  
Ruling again on the overturned counts and adding to them, 
 
DECLARES that there is no need for an interim injunction on the request of the Comité 
National Contre le Tabagisme for the deletion of the information appearing on the British 
American Tobacco France website “govype.com/fr”, recorded on pages 14 to 18, 24 to 34, 
36 to 38, 40 to 42, 44 to 52 of the report of 10 December 2019 and pages 14, 15, 25 and 26 
of the report of 20 December 2019; 
 
PROVIDES that the entries on pages 15 to 22, 24 to 26, 28 to 31, 34 to 44, 51 to 60, 63 to 
72, 75 to 77, 80 to 82 and 84 to 90 of the report of 30 October 2020, the removal of which 
was ordered by the order, are as follows: 
- on pages 15 to 22: “Quality is our priority”; “Richer vapour, compact and convenient 
size”; “Unlimited inhalation”; “Sleek and powerful, nothing better describes the Vype ePen 
3 mod box”; “Stay connected”; 
- on pages 24 to 26: “Flexible subscription: change it, pause it or stop it at will”; “You have 
taste, so does ePod. That's why it's satisfying”; 
- on pages 28 to 31: “Quality is our priority”; “Subscribe & save”; 
- on pages 34 to 44: “Quality is our priority”; “Vype is a pioneer in the science of vaping”; 
“Quality at the heart of design”; “How Vype stands out for its quality”; “360-degree 
scientific view”; “From our experts to our labs”; “Meet our steam scientists”; 
- on pages 51 to 60: “How are our electronic cigarettes tested for quality; “Nicotine and 
nicotine salts: what are the differences”; “The vaper’s ABC on nicotine salts”; “How is the 
quality of vype e-liquids tested”; “Why vype accessories are the new must-haves”; “What 
is in the vapour of our electronic cigarettes?”; “End of menthol cigarettes: and if it was the 
beginning of a new experience of freshness?”; “What is in our e-liquids?”; “What is in a 
Vype electronic cigarette?”; “The history of menthol e-cigarettes”; “Vype rallies in France 
to improve the collection of capsules and e-cigarettes in 22 Parisian outlets”; 
- on pages 63 to 72: “Vaping flavours: What are the most popular vaping flavours?”; “Our 
Director of Scientific Research talks about our ingredients and safety tests”; “Vype EPEN 
3 the electronic cigarette champion of the French”; “Vaping can cost on average 3 times 
less than a single packet of traditional cigarettes”; “How to maintain your open system 
device”; “E-cigarette: which one do you prefer”; “The vaper’s little dictionary”; “Vype E-
liquids: which ones are made for you”; “The electronic cigarette in a few questions”; “To 
your clouds: discover could chasing with vype”; “Epen 3: The best closed system device 
ever created by Vype”; 
- on pages 75 to 77: “Vype Epen 3, the electronic cigarette champion of the French”; “Vype 
Epen 3, the champion of the French”; 
- on pages 80 to 82: “E-cigarette: which one do you prefer” and the text that follows starting 
with “the first choice to make (...) all you have to do is go for it”. 
- on pages 84 to 90: “Get ready for the big thrill of freshness Experimenthe (Experimint) in 
the spotlight All our products are developed and rigorously tested by our teams before they 
are offered”; “Choose one of our super fresh devices”; 
 
CONDEMNS British American Tobacco France to pay the Comité National Contre le 
Tabagisme a provision of 30,000 euros as compensation for its loss; 
 
CONDEMNS British American Tobacco France to pay the Comité National Contre le 
Tabagisme the sum of 8,000 euros on the basis of Article 700 of the Code of Civil 
Procedure; 
 
DISMISSES the remainder of the parties’ claims; 
 
ORDERS that British American Tobacco France shall bear the costs of the appeal, which 
may be recovered with distraction for the benefit of the lawyers who have requested it. 
 
Judgment pronounced publicly and made available at the Court clerk's office, the parties 
having been previously notified in accordance with the conditions provided for in the 
second paragraph of Article 450 of the Code of Civil Procedure, signed by Mrs. Nicolette 
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GUILLAUME, President, and by Mrs. Elisabeth TODINI, Clerk, to whom the minute of 
the decision was handed over by the signatory magistrate. 
 

The Clerk   The President, 


