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[1] O’CONNOR J.:—Peter McNeill wants to smoke in jail where he often resides. The 

government says it’s bad for his health. And the health of other prisoners and jail staff. The 

Wellington Detention Centre made all inmates butt out for good in 1997. Mr. McNeill claims 

the ban is cruel and unusual treatment and discriminates against him because he is 

dependent on nicotine. It violates his rights guaranteed by sections 12 and 15(1) of the 

Canadian Charter of Rights and Freedoms. The respondents, Ministry, Ontario and 

Wellington say they are merely complying with a Guelph by-law banning smoking in public 

places. They say the ban was implemented sensitively after much consultation. It is 

necessary to protect and improve the health of Mr. McNeill and all inmates and staff, including 

non-smokers who should not suffer second-hand smoke. 

Issues 

[2] 1. Does the smoking ban constitute cruel and unusual treatment of punishment of 

Mr. McNeill and thus violate his s. 12 Charter rights? 

[3] 2. Is addiction to nicotine a disability included under s. 15 of the Charter? 

[4] 3. If the ban infringes Mr. McNeill’s Charter rights, is it justified under s. 1 of the Charter? 

Applicant’s Position 
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[5] Peter McNeill says the ban violates s. 12 of the Charter which prohibits cruel and unusual 

treatment or punishment. 

[6] He has been detained at Her Majesty’s pleasure numerous times. He is addicted to 

nicotine and has abused other drugs, including heroin, cocaine and alcohol. When deprived of 

cigarettes at Wellington, he says he suffers physical, mental and psychological symptoms. He 

and other smoker inmates become more irritable and short-tempered than usual. They are 

quicker to resort to violence over minor differences, increasing safety concerns for prisoners 

and staff. His inability to concentrate because of his craving and withdrawal symptoms before 

court appearances interferes with the preparation of his defence. The ban is cruel and 

unusual treatment of him and others. His s. 12 Charter rights have been infringed. 

[7] Section 15(1) of the Charter protects the citizen against discrimination based on mental or 

physical disability. 

[8] Nicotine dependence and withdrawal are recognized disorders in the DSM-IV, the 

standard psychiatric diagnostic manual. The typical symptoms of irritability, anxiety, 

depression, panic attacks and severe craving constitute a physical and/or mental or 

psychological disability. 

[9] Mr. McNeill says the Ontario Human Rights Code, R.S.O. 1990, c. H.19, recognizes 

alcoholism and drug addiction as illnesses or diseases creating a physical disability or 

impairment which interferes with physical, psychological and social functioning. Similarly, 

addiction to tobacco should be found to be a disability. The same principles as apply to 

human rights legislation should apply to s. 15(1) of the Charter. If so applied, Mr. McNeill 

should be found to suffer a disability. Thus the ban infringes his s. 15(1) Charter equality 

rights. 

[10] The ban violates both s. 12 and s. 15(1) and is not saved by s. 1 because it ignores 

several reasonable equally, effective alternatives to a complete ban. The respondents could 

have created segregated smoking rooms or allowed smoking outside, as they did for the staff 

at Wellington. Thus the infringement of Mr. McNeill’s rights is not justified because it is not 

minimal. 

Respondents’ Position 
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[11] Tobacco smoke creates serious health hazards to both the smoker and those near 

him. Wellington is a small, environmentally sealed building with a common air conditioning 

system and no separately ventilated areas. The windows do not open. Renovation to 

accommodate a segregated smoking room would be prohibitively expensive. Permitting 

smoking during the regular twenty-minute exercise breaks outside is not feasible. Inmates 

would tend to secrete and hoard cigarettes, requiring intrusive strip searches and other staff-

intensive enforcement measures. 

[12] The ban was implemented to comply with a Guelph City by-law prohibiting smoking in 

public places. Guelph passed its by-law pursuant to the Smoking in the Workplace Act, 

R.S.O. 1990, c. S.13, a provincial statute permitting municipalities to regulate workplace 

smoking. Before complying, Wellington explored its options and ways to sensitively deal with 

it. During the delay, it was convicted of an offence for failing to meet an implementation 

deadline. 

[13] Wellington has provided the inmates with counselling services, Nicorette gum, 

additional snack foods, board games and books on quitting smoking to assist in dealing with 

withdrawal symptoms. 

[14] Wellington says a smoking ban does not meet the standard of cruel and unusual 

treatment prohibited by s. 12 of the Charter. Nicotine withdrawal symptoms are temporary and 

in most cases not severe enough to require medical treatment. Mr. McNeill’s symptoms are 

related more to withdrawal from his heroin addiction and his cocaine and alcohol abuse than 

from his nicotine craving. 

[15] Wellington says smoking does not constitute a mental or physical disability under s. 15 

of the Charter. A purposive approach to interpreting this section requires Mr. McNeill to show 

he faces persistent social and economic disadvantage, including lower education, exclusion 

from the labour force, denial of access to opportunities for advancement, invidious 

stereotyping and paternalistic attitudes of pity. He can show none of these consequences 

resulting from his smoking. There is a very real question in the cases whether a temporary 

medical condition, such as withdrawal from nicotine symptoms, is a disability or an analogous 

ground, as those terms are used in s. 15. 
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[16] If the ban is found to violate any of Mr. McNeill’s Charter rights, Wellington says it is a 

reasonable limit demonstrably justifiable in a free and democratic society pursuant to s. 1 of 

the Charter. 

Analysis 

1. Is the ban and cruel and unusual treatment or punishment contrary to s. 12 of the Charter? 

[17] The evidence is uncontroverted that tobacco smoke contains harmful carcinogenics 

that cause serious illnesses to both the smoker and those exposed to the smoke “second-

hand”. Quitting smoking improves the health significantly of both the smoker and those 

around him/her. However, quitting also brings the unpleasant, but usually temporary, 

withdrawal and craving symptoms complained of by Mr. McNeill. He suffers irritability, anxiety, 

depression, panic attacks and he encounters difficulty concentrating when attempting to 

prepare a defence of the charges he faces. As he is also addicted to heroin, some of the 

symptoms he experiences, or at least the severity of them, may be attributable to withdrawal 

from this hard drug. 

[18] Here, Wellington faced the requirement to comply with the legal and legitimate City of 

Guelph by-law banning smoking in public places. The detention centre is a public workplace. 

Wellington sought and was refused an exemption from the by-law. It sought and was granted 

two extensions to comply. It studied its options, including accommodations for smokers both 

indoors and outdoors. Neither was feasible because of the unique circumstances of a 

detention centre. The cost of a separately ventilated area indoors was prohibitive. Further, the 

guards, some of whom do not smoke, must have access to inmates at all times. They would 

be required to enter a confined smoke-filled area, thus frustrating the purpose of the by-law. 

An outdoor area would create the smuggling and necessary strip-search problems described 

above. And brief and infrequent smoke breaks would tend to exacerbate and extend the 

withdrawal symptoms among those addicted to nicotine. 

[19] Wellington delayed implementing the policy in order to put in place measures to assist 

inmates to cope. These included counselling, the provision of educational material and 

making Nicorette and snack foods available to them. In three cases of severe addictions, 

inmates were transferred to other institutions where smoking is permitted. Their delay in 

implementation brought a charge under the by-law. Wellington pleaded guilty and was fined. 
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[20] Section 12 of the Charter provides: 

12. Everyone has the right not to be subjected to any cruel and unusual treatment or 

punishment. 

[21] Here, the ban is not intended to be nor is it a “punishment” imposed by Wellington. It 

was imposed to comply with a validly passed law, one passed with the best of intentions—to 

protect and improve the health of citizens. It may be described, at its highest for Mr. McNeill, 

as a “treatment” of him and other inmates who smoke. There is clearly a difference between a 

punishment and a treatment. But even if it is a treatment, can it be described as a “cruel and 

unusual” treatment? 

[22] The Supreme Court cases defining cruel and unusual punishment, cited by the 

applicant, are not helpful. They do not review the definition of treatment. Nor are the U.S. 

cases relevant to the issue before this court. They reject challenges to smoking prohibitions 

based on the U.S. Constitution’s 8th Amendment right to be free from “cruel and unusual 

punishments”. The Constitution does not include the right to be free from cruel and unusual 

treatment. It was generally found in these cases that a smoking ban was not a punishment 

and that an inmate in a correctional facility did not have a constitutional right to smoke there. 

They do not help with determining whether a treatment, as distinct from a punishment, can be 

considered cruel and unusual. See Doughty v. County of Weld, Colorado, 731 F. Supp 423 

(D. Colo. 1989), and Jarrett v. Westchester County Department of Health. 646 N.Y.S.2d 223 

(1996). 

[23] In Regina Correctional Centre (Inmate Committee) v. Saskatchewan (1995), 133 Sask. 

R. 61, Kyle J., of the Saskatchewan Court of Queen’s Bench, at page 63 found a total non-

smoking policy imposed at the Regina Correctional Centre was “… not therefore a 

punishment, nor even a treatment, but merely a necessary precaution to protect non-smoking 

employees and inmates (who may have a constitutional right not to smoke) from the effects of 

environmental or ‘second-hand’ smoke” (emphasis added). 

[24] In Edwards v. Canada (1991), 45 F.T.R. 145, Muldoon J. of the Federal Court, at page 

149, opined as obiter dicta that “The smoking habit is far from a legal or constitutional right to 

which the State must pander.” 
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[25] Mr. McNeill relies on Carlston v. New Brunswick (Solicitor General) (1989), 99 N.B.R. 

(2d) 41, as authority for his position. In that case, at page 49, Dickson J. of the New 

Brunswick Court of Queen’s Bench says that had the total ban complained of by the applicant 

not been lifted to allow some smoking, he would “… have had little hesitation in finding that 

the application of that policy constituted cruel and unusual treatment insofar as the applicant 

was concerned and that it would amount to an infringement of that right to which he is entitled 

by reasons of s. 12 of the Charter”. I respectfully disagree with the learned Justice on this 

point and note that, in any event, his remarks were obiter dicta. 

[26] While withdrawal from an addiction to nicotine is an unpleasant and difficult 

experience, it is temporary and limited. The former smoker does not require medical attention. 

Discontinuance of the habit is ultimately of significant benefit to the health of the quitter. Here, 

it is difficult to segregate Mr. McNeill’s nicotine withdrawal distress from his heroin, cocaine 

and alcohol withdrawal symptoms. The non-smoking policy at Wellington was not 

implemented as a punishment of inmates nor as a measure to discipline or control them. 

Wellington and the Ministry showed considerable sensitivity toward Mr. McNeill and other 

smoker inmates in the manner in which they implemented the policy. It is doubtful it is even 

included within the meaning of “treatment” in s. 12 of the Charter. However, if it can be 

included, the treatment falls far short of being cruel and unusual. A program introduced to 

comply with a well motivated and properly passed law designed to meet an entirely worthy 

social goal, public health, can hardly be found to be cruel and unusual. It is both not intended 

to be nor is its effect cruel and unusual. 

[27] The total smoking ban at Wellington does not infringe the applicant’s right under s. 12 

of the Charter to be protected from cruel and unusual treatment or punishment. 

[28] 2. Is addiction to nicotine a disability as that term is used in s. 15 of the Charter? 

[29] Section 15(1) of the Charter reads: 

15(1) Every individual is equal before and under the law and has the right to the equal 

protection and equal benefit of the law without discrimination and, in particular, without 

discrimination based on race, national or ethnic origin, colour, religion, sex, age or 

mental or physical disability. 
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[30] For Mr. McNeill to succeed with his s. 15 claim he must meet the test recently 

reiterated by the Supreme Court in Eldridge v. British Columbia (Attorney General), [1997] 3 

S.C.R. 624. At page 669, La Forest J. for the majority, said claimants must establish that 

because of the distinction drawn between them and others, they have been denied equal 

protection or equal benefit of the law and they must show the denial constitutes discrimination 

based on one of the enumerated grounds or a ground analogous thereto. 

[31] In Andrews v. Law Society of British Columbia (1989), 56 D.L.R. (4th) 1, the Supreme 

Court established the criteria for an “analogous ground” as: 

(1) the targeted group has suffered historical disadvantage, independent of the 

challenged distinction; 

(2) the group constitutes a “discrete and insular minority,” and is not a disparate and 

heterogeneous group; 

(3) the distinction is made on the basis of a personal characteristic; 

(4) the personal characteristic is immutable. 

[32] The “mental or physical disability” enumerated as a ground for protection in the Charter 

should not be trivialized or minimized. Addiction to nicotine is a temporary condition which 

many people voluntarily overcome, albeit with varying degrees of difficulty related to the 

strength of their will to discontinue smoking. It can hardly be compared with the disability of 

deafness under review in Eldridge. Smokers are not part of a group “suffering social, political 

and legal disadvantage in our society”, a criteria for a s. 15 claim as described by Wilson J. at 

page 1333 of R. v. Turpin, [1989] 1 S.C.R. 1296, 48 C.C.C. (3d) 8. In Eldridge, supra, at page 

668 La Forest J. says, “It is an unfortunate truth that the history of disabled persons in 

Canada is largely one of exclusion and marginalization. Persons with disabilities have too 

often been excluded from the labour force, denied access to opportunities for social 

interaction and advancement, subjected to invidious stereotyping and relegated to 

institutions… persons with disabilities, in comparison to non-disabled persons, have less 

education, are more likely to be outside the labour force, face much higher unemployment 

rates, and are concentrated at the lower end of the pay scale when employed …”. While not 

attempting to define disability, La Forest J.’s comments provide insight into the type and 

degree of disability which s. 15 is meant to encompass. Addiction to nicotine, insofar as it can 
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be considered a disability at all, falls far short of the types of disabilities intended to be 

included in the section. 

[33] Mr. McNeill says addiction to nicotine and the symptoms associated with withdrawal 

from it can be compared with addiction to alcohol and its effects on the individual. He points 

out various human rights codes in Canada include addiction to alcohol as a disease creating 

a degree of disability. However, smoking and the addiction that often accompanies it does not 

interfere with a person’s effective physical, social and psychological functioning, the results 

that often characterize addiction to alcohol. Nicotine addiction and the symptoms of 

withdrawal that result when one discontinues smoking are not a mental or physical disability 

within the meaning of s. 15(1) of the Charter. 

[34] Nor is nicotine addiction and its withdrawal symptoms an analogous ground as defined 

in Andrews, supra. Smokers are not a “discrete and insular minority” nor have they “suffered 

historical disadvantage, independent of the challenged distinction”. Smokers are a significant 

segment of society who have not been discriminated against historically based on their 

addiction. Further, the ban in this case is not based on the stereotype of Mr. McNeill as a 

smoker. It is based on the actual circumstances under which he finds himself. It was imposed 

to promote the best health interests of him and those with whom he comes into contact. 

[35] Finally, unlike the discrimination suffered by those persons with the types of disabilities 

intended to be included under s. 15. Mr. McNeill is in a position to do something about the 

“discrimination” of which he complains. He could forgo his frequent attendances at the 

Wellington Detention Centre. As at the date of his application he had chosen not to do so. 

3. Section 1 of the Charter. 

[36] As I have found the smoking ban does not infringe Mr. McNeill’s s. 12 or s. 15(1) 

Charter rights it is not necessary to examine whether it would have been justified under s. 1 

had I come to the contrary conclusion. 

Disposition 

[37] Accordingly, the application is dismissed with costs to the respondents after 

assessment. 

Application dismissed. 
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