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Nicholson J: I have before me a summons issued on behalf of the plaintiff seeking to 
strike out portions of para. 6 of the defence of the first-named defendant, and portions of 
para. 14 of the defence of the second-named defendant.  

Paragraph 6 of the defence of the first-named defendant reads: -  

"Further, and in the alternative, if it proved to be the case, that the smoking of the said 
cigarettes involved risk of injury as alleged (which is not admitted), the plaintiff knew or 
ought to have known that the smoking of the said cigarettes involved such risk and the 
plaintiff accepted, consented to and voluntarily assumed the same."  

Paragraph 14 of the second-named defendant's defence reads: -  

"Further and alternatively, if it were the case that the smoking of the said cigarettes 
involved the risk of injury (which is not admitted) the plaintiff knew or ought to have 
known that the smoking of the said cigarettes involved any such risk and the plaintiff 
accepted that risk."  

The summons issued on behalf of the plaintiff seeks that the words "or ought to have 
known" be struck out of para. 6 of the first-named defendant's defence, and out of para. 
14 of the second-named defendant's defence.  

It can be seen that with the exception of the words complained of, para. 6 expresses a 
classic formulation of the defence of volenti non fit injuria, and para. 14, a slightly less 
classic, but nevertheless unmistakable plea to the same effect. Nothing turns on the 
distinction between the two paragraphs for present purposes.  

Mr. McDonald QC, who appeared with Mr. Ruskin for the plaintiff, submitted that the 
inclusion of the words "or ought to have known" introduced an element that is not 
present in a volenti defence as distinct from a defence of contributory negligence, and 
submitted that those words should accordingly be struck out. He said that it was an 
essential element of a volenti defence that the defendant establish that the plaintiff 
knows of the situation and that knowing the same, and fully appreciating the risk 
involved, voluntarily assumes the same. He relied upon the line of cases commencing 



with the Insurance Commissioner v Joyce [1948] HCA 17; (1948) 77 CLR 39; 
Roggenkamp v Bennett [1950] HCA 23; (1950) 80 CLR 292; O'Shea v Permanent 
Trustee Company of New South Wales Ltd [1971] Qd R 1; Banovic v Perkovic (1982) 
30 SASR 34. In all of those cases are to be found expressions of judicial opinion that 
actual, rather than constructive knowledge on the part of a plaintiff is necessary in order 
for the defence to be made out.  

In particular, in Insurance Commissioner v Joyce Dixon J, in the course of a dissenting 
judgment, which did not involve a dissent on this issue, said at p. 57: "But whatever be 
the theory, the principle applied to the case of the drunken driver's passenger is that the 
care he may expect corresponds with the relation he establishes. If he knowingly 
accepts the voluntary services of a driver affected by drink, he cannot complain of 
improper driving caused by his condition, because it involves no breach of duty.  

"This is the view adopted by Phillip J and it is, I think, that which the Supreme Court of 
New South Wales applied in Finnie v Carroll (1927) 27 SR (NSW) 495 though the 
assimilation there of a case to invitor and invitee is not very satisfactory. It is a view 
which seems to require some degree of actual knowledge on the part of the passenger 
of the alcoholic conditions he is accepting. It is not easy to see how the principle can be 
applied when no higher finding can be made than that he ought to have known."  

These remarks of his Honour were made in the context of approaching the matter from 
the point of view of the standard of care owed by the defendant to the plaintiff. However, 
his Honour went on to say: "The second principle that has been applied is that referred 
in English Law to the title volenti non fit injuria, under which is placed the voluntary 
assumption of risk, which in the United States seems to exist as a separate rule. Here, 
too, some actual notice of the state of the driver must be necessary but of course 
knowledge of what is apparent may readily be inferred."  

In Roggenkamp's Case, McTiernan and Williams JJ, at (80 CLR) p. 300, said:  

"Taking the defence of volenti non fit injuria, the onus was on the respondent to prove 
this defence. The elements of the defence are conveniently stated in Halsbury's Laws of 
England, 2nd ed., vol. 23, at pp. 716-718. There it is said that 'In order to establish this 
defence, the plaintiff must be shown not only to have perceived the existence of danger, 
for this alone would be insufficient, but also that he fully appreciated it and voluntarily 
accepted the risk. The question whether the plaintiff's acceptance of the risk was 
voluntary is generally a question of fact, and the answer to it may be inferred from his 
conduct in the circumstances. The inference may more readily be drawn in cases where 
it is proved that the plaintiff knew of the danger and comprehended it, as for example, 
when the danger was apparent, or proper warning was given of it, and there was 
nothing to show that he was obliged to incur it, than in cases where he had knowledge 
that there was danger but not full comprehension of its extent, or where, while taking an 
ordinary and reasonable course, he had not an adequate opportunity of electing 
whether he would accept the risk or not."  
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In Bankovic v Perkovic (1982) 30 SASR 34, King CJ, with whom Cox J agreed, said, at 
p. 37: "The learned trial judge found on the probabilities that the respondent did not 
have 'any actual notice' of the appellant's insobriety. This finding, if sustained, is fatal to 
the defence of volenti not fit injuria."  

Mr. McDonald said that in considering the authorities it was important to distinguish the 
situation where, although the plaintiff either denied knowledge or because of injuries 
was unable to give any evidence on the point, it was possible to infer that he or she had 
such knowledge and the situation where regardless of the plaintiff's subjective state of 
knowledge, it was said that a reasonable person in the position of the plaintiff ought to 
have known of the danger in question. Mr. McDonald submitted on the basis of the 
above authorities that the latter test is only relevant to the defence of contributory 
negligence and not volenti non fit injuria.  

In an able argument on behalf of the second-named defendant, Mr. Santamaria, who 
appeared with Mr. Stanley QC and Mr. Riordan, submitted that the law was not 
sufficiently clear to justify the course of striking out the words complained of on a 
pleading summons. His arguments were adopted by Ms. Pengilley who appeared on 
behalf of the first-named defendant.  

Mr. Santamaria said that the expression "ought to have known" was open to two 
possible interpretations. The first of these interpretations was that the phrase constitutes 
an allegation to the effect that smoking is so obviously or notoriously noxious or 
dangerous, that a smoker must be regarded as knowing of the risks involved. Not 
unnaturally, his client did not urge that interpretation on the Court. He said that what 
was intended to be conveyed by the pleading is that if it can be shown that the product 
carries a warning which has come to the attention of a plaintiff capable of understanding 
it, then the plaintiff must be taken to have known and assumed the risk if there is 
evidence that it was understood or no evidence that it was not understood by her. He 
said that the authorities indicate that one can impute knowledge in circumstances where 
the defendant has done all that can reasonably be required of it to bring the matter to 
the attention of the plaintiff.  

He referred, first of all, to the decision of the House of Lords in Imperial Chemical 
Industries Ltd v Shatwell [1964] UKHL 2; [1965] AC 656, and in particular to the speech 
of Lord Reid, at p. 673, where his Lordship said: "It was argued that in this case it has 
not been shown that George had a full appreciation of the risk. In my view it must be 
held that he had. He knew that those better qualified than he was took the risk seriously. 
He knew that his employers had forbidden this practice and that it had then been 
prohibited by statutory regulation. And he knew that his employers were taking strong 
measures to see that the order was obeyed. If he did not choose to believe what he was 
told I do not think that he could for that reason say that he did not fully appreciate the 
risk. He knew that the risk was that a charge would explode during testing; and no shot 
firer could be in any doubt about the possible consequences of that."  
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He next relied upon Bennett v Tugwell [1971] 2 QB 267 and the subsequent decision of 
the Court of Appeal in Birch v Thomas [1972] 1 All ER 905; [1972] 1 WLR 294. That 
case, like Bennett v Tugwell, was a case involving the affixing of a notice to the 
windscreen of a motor car purporting to absolve the driver from liability to passengers. 
In both cases there was evidence that the notice had been brought to the attention of 
the plaintiff who had been independently told by the defendant that he could not accept 
liability for injuries caused to passengers.  

In Birch's Case the trial Judge accepted that the defendant had pointed out the notice to 
the plaintiff and inferred that the plaintiff had read it, although there was no direct 
evidence to this effect. Lord Denning MR accepted a submission that the trial Judge 
was not entitled to draw the inference; that the plaintiff had read the notice, but found 
that the defendant had done all that was reasonable to bring the fact that he would not 
accept liability to passengers to the attention of the plaintiff, and held that this was 
sufficient to absolve the defendant from liability.  

His Lordship did not appear to regard the actual state of knowledge of the plaintiff as 
relevant to this issue.  

Megaw LJ, with whom Stephenson LJ concurred, thought that the inference should be 
drawn, as was drawn, by the trial Judge, that the plaintiff had read the notice, but said 
that if he had not done so he would have agreed with the test propounded by Lord 
Denning, that is, that the defendant did all that was reasonably necessary in the 
circumstances to bring the matter to the plaintiff's attention and that this was sufficient to 
absolve him from liability.  

Finally, Mr. Santamaria relied upon the decision of the Full Court of Western Australia in 
Lee v Russell [1961] WAR 103. In that case, which was another case of a volenti 
defence being raised when a driver was alleged to be under the influence of alcohol, the 
trial Judge found in favour of the defendant upon the basis that the plaintiff had 
voluntarily accepted the risk. In the course of his judgment he said, at p. 110: "It now 
becomes necessary to decide firstly whether Russell was to a material extent affected 
by alcohol, and secondly if he was, whether the plaintiff was aware or should have been 
aware of that fact." This alternative formulation was attacked by the applicant upon the 
basis of the passages in the judgment of Dixon J in Insurance Commissioner v Joyce 
[1948] HCA 17; (1948) 77 CLR 39 to which I have referred.  

The Full Court, after citing these and other passages from Dixon J's judgment, 
purported to distinguish Joyce's Case from the case before it on the facts and said that 
there was available ample evidence from which properly to draw inferences leading to 
the decision given by the trial Judge.  

In Imperial Chemical Industries Ltd v Shatwell [1964] UKHL 2; [1965] AC 656 I do not 
think that Lord Reid is to be taken as saying anything more than that on the evidence 
the plaintiff had a full appreciation of the risk. After all, as Mr. McDonald said in 
argument, the mere fact that a plaintiff claims that he did not have a full appreciation of 
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the risk, is not determinative of that matter. The court is entitled to look at all of the 
evidence and to infer in appropriate cases that the plaintiff did not have that actual 
knowledge. I therefore do not think that this case assists in the resolution of the present 
question.  

It is not easy to reconcile the decisions in the next two English cases to which Mr. 
Santamaria referred, or that of Lee v Russell with the line of authority referred to by Mr. 
McDonald. Bennett v Tugwell and Birch v Thomas might perhaps be best explained as 
not being volenti cases at all, but rather as cases where the defendant had discharged 
his duty of care by taking all reasonable steps to bring the fact that he purported to 
exclude liability for negligence to the potential passenger's attention and the passenger 
had impliedly accepted the exclusion by agreeing to travel with him.  

In Trindade and Cane, Law of Torts in Australia, 1985, cases such as Bennett v Tugwell 
[1971] 2 QB 267 are treated as cases where a defence of exclusion of liability as distinct 
from a defence of volenti has been raised, and the learned authors state at p. 433: -  

"The defence of exclusion of liability differs from that of volenti in that it is objectively 
based and the knowledge and acceptance which it requires is not of the risk but of a 
stipulation that the defendant is not to be liable if a risk, whatever it might be, does 
materialize."  

In my opinion, the view expressed by the learned authors is the only way in which such 
cases are explicable in that otherwise, the objective nature of the test propounded is 
inconsistent with the requirement of actual knowledge which appears to be an essential 
ingredient of the defence of volenti. It may be that it is open to the defendants to plead 
that any duty of care which they owed to the plaintiff was discharged by the giving of the 
relevant notice. I note that the second-named defendant has done this in para. 11, 
although I apprehend that what is there intended is an argument that compliance with 
the regulation referred to discharges the duty of care. However this may be, in my 
opinion the defendants cannot plead this defence by in effect rolling it up in a plea of 
volenti non fit injuria.  

So far as Lee v Russell [1961] WAR 103 is concerned it may be that it is explicable 
upon the basis that there was ample evidence upon which the Court could infer a full 
appreciation of and voluntary acceptance of the risk. In so far as it can be said to be 
authority for the proposition that it is sufficient for the purposes of establishing a defence 
of volenti non fit injuria for the defendant to prove that the plaintiff ought to have known 
of and fully appreciated the risk then I respectfully decline to follow it.  

It follows from what I have said that I regard the pleading in its present form as 
unacceptable. Mr. Santamaria pointed to the fact that a pleading in this form appears in 
Atkin's, Court Forms and Precedents, and that it is to be inferred from the judgment of 
King CJ that a pleading in this form was used in Bankovic v Perkovic (1982) 30 SASR 
34. However this may be, the pleading clearly asserts that it is sufficient to establish a 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%5b1971%5d%202%20QB%20267?stem=0&synonyms=0&query=title(scanlon%20v%20american%20cigarette%20company%20)
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%5b1961%5d%20WAR%20103?stem=0&synonyms=0&query=title(scanlon%20v%20american%20cigarette%20company%20)
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281982%29%2030%20SASR%2034?stem=0&synonyms=0&query=title(scanlon%20v%20american%20cigarette%20company%20)
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281982%29%2030%20SASR%2034?stem=0&synonyms=0&query=title(scanlon%20v%20american%20cigarette%20company%20)


volens defence for a defendant to establish that a plaintiff ought to have known as 
distinct from having actual knowledge of the relevant matters in question.  

Either this proposition is correct or it is not, and I have found that it is not, and the 
relevant words will accordingly be struck out of both defences.  

Orders accordingly.  

Solicitors for the plaintiff: Slater and Gordon.  
Solicitors for the first defendant: Freehill, Hollingdale and Page.  
Solicitors for the second defendant: Clayton Utz.  
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