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COUNCIL OF STATE 

ADMINISTRATIVE CHAMBER 

SECTION ONE 

 

Bogotá, D.C., September twenty four (24), two thousand fifteen (2015) 

 

REPORTING JUDGE: DR. MARÍA ELIZABETH GARCÍA GONZÁLEZ. 

 

REF: Common file no. 2012-00607-01. 

Appeal against the judgment of July 24, 2014, issued by the Administrative Court of 

Cundinamarca, First Section, Subsection “B”. 

Plaintiff: BRITISH AMERICAN TOBACCO COLOMBIA S.A.S. 

 

 

The Chamber proceeds to decide the appeal filed by the plaintiff against the judgment of July 24, 2014, 

delivered by the Administrative Court of Cundinamarca, First Section, Subsection “B”, which denied the 

claims of the lawsuit and ordered the plaintiff to pay the costs of the proceedings. 

 

I. FACTS 

 

I.1-. The Company BRITISH AMERICAN TOBACCO COLOMBIA S.A.S. submitted an action of 

nullity and restoration of the right, set forth in article 138 of the Code of Administrative Procedure and 

Administrative Litigations, filed a lawsuit before the Administrative Court of Cundinamarca, in order to 

obtain the following claims: 

 

MAIN CLAIMS 

 

1. 1. Communications no. 2100000-7742 of February 1, 2012 and 21000000-74028 of April 13, 

2012, and official communication no. 116613 of June 5, 2012, issued by the Ministry of Health 

and Social Protection, are null. 

2. In order to restore the right, to order the Ministry of Health and Social Protection to authorize the 
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commercialization of the packages presented by the company in its original form and to pay all 

the financial losses duly indexed, caused with the issuance of the contested acts. 

3. Order the defendant entity to pay the costs. 

4. Stipulate that on the orders issued in the judgments, moratorium commercial interests are caused 

as provided for in article 177 of the Code of Administrative Litigation (C.C.A.), from the moment 

the judgment becomes enforceable until when its effective payment is verified. 

 

ALTERNATIVE CLAIMS 

 

1. Declare that an unlawful damage was caused with communications nos. 2100000-7742 of 

February 1, 2012 and 21000000-74028 of April 13, 2012, and official communication no. 116613 

of June 5, 2012, issued by the Ministry of Health and Social Protection. 

2. By way of reestablishment of the right, order the Ministry of Health and Social Protection to pay 

all financial losses duly indexed, caused with the issuance of the contested acts. 

3.  Order the defendant entity to pay the costs of the judicial proceedings. 

4. Provide that on the orders issued on the judgment, moratorium commercial interests are caused as 

provided for in article 192 of the Code of Administrative Procedure and Administrative 

Litigations, from the moment the judgment becomes enforceable until when its effective payment 

is verified. 

 

I.2-. The plaintiff pointed out, in sum, the following facts: 

 

That in compliance with Resolution No. 3961 of 2009, article 6, since 2010 it has presented the 

corresponding cigarette packages to the Ministry of Health and Social Protection, which has provoked 

different decisions by the entity, that at the beginning approved its packages without observations and 

then began to deny them, varying its previous position, for which the corresponding action of nullity and 

restoration of the right was filed, due to the refusal to approve packages with slogans owned by the 

company for the period 2011-2012, file no. 2011-00529-01 of the Administrative Court of Cundinamarca, 

First Section, Subsection B. 

 

That on January 2, 2012, it submitted to the Ministry of Health and Social Protection the request for 
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approval of the designs of health warnings on cigarette packages, attaching the corresponding simulations 

for the period between July 21, 2012 and July 20, 2013. 

 

It reported that through communication no. 2100000-7742 of February 1, 2012, the Director of Promotion 

and Prevention of the Ministry of Health and Social Protection, decided not to approve some simulations 

of designs on which he made observations, and in other cases ordered to withdraw some expressions 

because they contained information that was in violation of article 16 of Law 1335 of 2009, in accordance 

with its article 13, repeated in article 5 of Resolution no. 3961 of 2009, according to the scope of Judgment 

C-830 of 2010 of the Constitutional Court. 

 

That against the previous decision it filed in time a reconsideration petition and as a subsidiary an appeal 

arguing the following: lack of competence, censorship, expropriation and violation of legitimate 

expectations. 

 

That the petition for reconsideration was decided by the same judicial authority through communication 

no. 21000000-74028 of April 13, 2012, confirming the decision, arguing that the entity is competent to 

carry out a comprehensive analysis of the labeling and packaging simulations of tobacco products, as is 

competent the official who issued the act; that the Ministry applies a system of “systematic interpretation” 

of various provisions; that the refusal to approve the expressions "Click & On," "Click & Roll," "Krystal 

Frost," "Filter Kings," and "Frozen Nights" constitute clear examples of "misleading advertising", because 

those expressions are not intrinsic characteristics of the products as the petitioner intends to portray. 

 

That, in addition, regarding the arguments of the company in relation to the censorship and expropriation 

without compensation, the Ministry argued that some of these trademark registrations were subsequent to 

the advertising control regulations and therefore "irregular", and regarding the trademark rights previously 

granted the entity argued that human rights treaties prevail over Community law rules; finally, it was 

decided to process the appeal. 

 

It explained that, simultaneously to the filing of the appeal and, without renouncing its nonconformity in 

the administrative entities and judicial courts, it presented new simulations with the restrictions imposed 

by the entity, because if it did not do so, it could have no new approved packaging for the new period. 
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That, in turn, through communication no. 116613 of June 5, 2012, the Vice Minister of Health and 

Provision of Services, confirmed the decision, without adding any other argument, which was notified 

personally the following day. 

 

It noted that, being within the term of the law, it submitted a request for extrajudicial conciliation, which 

culminated in the certification of non-agreement on October 4, 2012. 

 

I.3-. It considered that articles 1, 4, 6, 20 and 58 of the Political Constitution were violated; as well as 

article 13, paragraphs 1, 26 and 33 of Law 1335 of 2009 and article 6 of Resolution No. 3961 of 2009. 

 

It explains its arguments in the following terms: 

 

1. Lack of competence and violation of the principle of legality. 

 

It considers that the Ministry of Health and Social Protection does not have the competence to control the 

information contained in the totality of the cigarette package, because this competence is specific to 

control the warning phrases and pictograms that occupy 30% of the packaging, as provided in articles 13 

of Law 1335 of 2009 and 6 of Resolution no. 3961 of 2009. 

 

That the foregoing implies that the General Directorate of Public Health of the Ministry of Health and 

Social Protection does not have a general competence to control the rest of the content of the information 

found on the packaging, that is, that the approval of the pictograms and warnings has nothing to do with 

the rest of the information that the company has the right to convey on the packaging. 

 

It considered that the entity does not have competence to control compliance with the prohibitions 

contained in articles 13 of Law 1335 of 2009 and 5 of Resolution no. 3961 of 2009, since that competence 

is held by the police authority, according to the letter of articles 26 and 33 of the aforementioned law, 

because the control established by law for the matters related to promotion is subsequent to 

commercialization and not within the pictogram approval process and, therefore, it is the rules contained 

in the Police Code that rule the procedure in the event of a violation of the prohibitions. 
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That, in addition, the administrative act that decided the petition of reconsideration was issued by the 

Director of Promotion and Prevention, even though the competence was expressly assigned to the General 

Directorate of Public Health of the Ministry of Social Protection, through Resolution No. 3961 of 2009, 

and furthermore, article 16 of Decree 4107 of 2011 did not assign the Prevention Directorate any of the 

functions that it now intends to exercise. 

 

It considers that if, of the sake of argument, it is accepted that the competence has been rightfully 

exercised, the assessment it has made would be disproportionate and unreasonable, because the intrinsic 

characteristics of the products are not advertisement or promotion and must be transmitted to consumers 

in a mandatory way, for the following reasons: 

 

- The expression "Click & On" describes a new mechanism in cigarettes that allows the smoker to 

press the capsule located in the filter to release the additional content of menthol, therefore, the 

expression "ON" is not intended, as it is assumed by the Ministry, to inform that it is intended to 

"spur a feeling or passion"; that this system is called “featuring convertible”, because it is a new 

presentation; it notes that the awful translation made by the entity on the word "featuring" is 

demonstrative of its arbitrariness. 

- The term "Click & Roll" describes a new mechanism in cigarettes that allows the smoker to 

squeeze the capsule located in the filter, then press it, rotate the cigarette to spread the menthol 

content of the capsule, so that it converts a normal cigarette into a menthol one, then it is not about 

"enrolling", as suggested by the Ministry, an expression that is alien to the company's marketing 

rules, which is fully aware that consumption must be responsible. 

- The expression "Krystal Frost", which has the corresponding trademark protection, cannot be 

understood in the sense that when smoking the body reduces its temperature. 

- The expression "Filter Kings" is technical, which refers to the qualities of the product, in the sense 

of highlighting the filter system inherent in the cigarette, and the word King only generates the 

effect on the consumer of recognizing one of the special features of the product they consume. 

- . The expression "Frozen Nights", in addition to referring to the characteristics of the product, does 

not expressly infer or indicate that it should be consumed in cold weather, because if it was it 

would not be sold in the Caribbean Region. 
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2. Censorship. Expropriation. 

 

It considers that the Ministry does not have unlimited control and is preventing the company from 

transmitting legitimate messages to the public that describe the qualities of the product and, in addition, it 

expropriates without compensation, since most of the information refers to commercial slogans prior to 

the new sanitary regulations and has administrative authorizations from the Colombian State itself, which 

recognizes its private property and the possibility of enjoying it. 

 

3. Violation of the principle of legitimate expectations. 

 

Through PROTABACO S.A.S. and the company, the request for approval of the health warning designs 

of the cigarette packages of their ownership has been submitted three times to the General Directorate of 

Public Health of the Ministry, which were approved for the annual periods of July 2010 to July 2011 and 

July 2011 to July 2012, as well as all the labels of all cigarette packages, in which the phrases now 

questioned appeared. 

 

That the Administration abruptly changed its position, contradicting its own actions; that if the acts were 

permissive, tolerant and repeated, they gave the expectations of duration of a legal provision; this must be 

protected by the State by virtue of the principles of good faith, legitimate expectations and legal certainty, 

as interpreted by the Constitutional Court; that in this case those principles were violated because the 

contested acts damaged the legitimate expectations that it had placed in the actions of the Administration 

regarding the interpretation and scope of the provisions of Resolution No. 3961 of 2009 and of the labels. 

 

4. Violation of the principle of equality. 

 

It indicates that it has received an unequal treatment compared to similar requests made by other 

companies. 

 

I.4- ANSWER TO THE LAWSUIT. 

 

The Ministry of Health and Social Protection opposed to the claims of the lawsuit, with the following 
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arguments: 

 

It considered that the legal reasons of the plaintiff are unaware of the institutional evolution of the entity 

regarding the process of implementation of the first legally-binding international treaty on public health, 

such as the Framework Agreement for Tobacco Control of 2003 - WHO FATC 2003, World Health 

Organization. 

 

In this sense, the country has already developed an analysis on the importance of tobacco consumption 

control as a risk factor attributable to chronic non-communicable diseases, in the debates of Laws 1109 of 

2006 and 1335 of 2009, when Congress defined that strict tobacco regulation was necessary and 

established the most effective instruments for the effective implementation of the proposed intervention 

measures; that this process has been taking place with the support of organized civil society, scientific 

societies and based on technical documents from the WHO. 

 

It considers that the evaluation of monetary losses and the presumed damage alleged by the plaintiff is the 

result of a financial and private analysis that implies a decontextualized approach to the economic cycle, 

and that this evaluation is far from the one that corresponds to the State, that is, an economic, social and 

public evaluation that involves all the costs that the consumption of this product implies for society: death; 

premature death; illness and disability; the costs of health care that are financed with the resources of the 

General Budget of the Nation, with general taxes, with the resources of the territorial entities from their 

current income and with the contributions to social security that citizens make; that these costs are 

increasing, as well as avoidable and unsustainable for the system if an effective control of tobacco 

consumption and exposure is not achieved. 

 

It noted that all the measures designed in the Framework Convention are aimed at reducing consumption 

and exposure to tobacco, therefore, commercial losses should not be estimated by an industry that 

produces and markets the product, as this is a circumstantial consequence of the Law. 

 

It presents as arguments in favor of the measures taken the following: 

 

That by virtue of the Political Constitution, it is the governing body in health matters, corresponding to it 
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the formulation and adoption of policies, general plans, programs and projects of the Health Sector and 

the General System of Social Security in Health, as well as to dictate technical, administrative and 

scientific standards of mandatory compliance for the sector; Decree 4107 of 2011, "by which the objectives 

and structure of the Ministry of Health and Social Protection are determined and the Administrative 

Sector of Health and Social Protection is integrated", in its article 1 set as an objective within the 

framework of its competences, to formulate, adopt, direct, coordinate, execute and evaluate public policy 

in matters of health, public health and social promotion in health. 

 

The implications of tobacco use on human health. 

 

Since the 1950s, studies have been published showing the association between tobacco use and the 

presence of diseases that identify the clear association between lung carcinoma and smoking, showing 

that this effect varies according to the amount smoked; likewise, it is mentioned that part of the mortality 

is due to the carcinogen in the tobacco smoke that is introduced in its cultivation or preparation. 

 

That these studies explain that cigarette smoking and inhaling smoke have been an important factor in the 

increase in bronchogenic carcinoma, chronic bronchitis, lung cancer and upper respiratory and upper 

digestive tract cancer, pulmonary tuberculosis, coronary diseases without hypertension, peptic ulcer , 

cirrhosis of the liver and alcoholism, myocardial infarction, among other diseases; that studies suggest 

that there is no safe level of cigarette smoking and that the reduction in mortality following smoking 

cessation is also notable. 

 

It pointed out that the studies have shown the clear association that exists between tobacco consumption 

and the appearance of diseases, which have supported the implementation of public policies for tobacco 

control, led by the World Health Organization - WHO and recently, by the United Nations Organization 

- UN with the Political Declaration of the High Level Meeting in New York, of which Colombia is a 

signatory. 

 

It noted that it is estimated that the majority of smokers in the world started consumption before the age 

of 18, and 25% of these started it before the age of 10, and the aggressive marketing of tobacco companies 

that has reached young people by easily accessible means, such as billboards, movies, the internet, 



Unofficial Translation 

magazines, music and sporting events is worrying; that the tobacco industry has promoted cigarettes to 

women through seductive but false images of vitality, slenderness, emancipation, refinement and sexual 

attractiveness. 

 

It indicated that in Colombia various studies have been carried out to determine the extent of tobacco 

consumption in the population, which have contributed to the construction and orientation of actions in 

public health, and that there are also mortality statistics attributable to tobacco consumption; in terms of 

the mortality registered in 2009 by DANE, it was pointed out that 13,759 people died due to tobacco 

consumption, which represents 14.3% of mortality in Colombia. 

 

It warned that while the tobacco production activity generates high income for the industry, it represents 

a high cost for the health system and the families of smokers, from which it is concluded that the claim of 

the industry is disproportionate and partial, since it is purely financial; that the unitary and total costs 

compared to the benefits indicate that this is absolutely lower. 

 

In relation to advertising and tobacco consumption, the entity, supported by different studies that it cites, 

expressed: 

 

That it is recognized that the effect of tobacco advertising and its consumption influences the attitude of 

non-smoking adolescents and makes them prone to trying cigarettes. 

 

It was identified that external stimuli, such as tobacco-related advertising, cause anxiety and neuronal 

reactivity mainly in moderately dependent smokers, and that neuronal activity in highly dependent 

smokers is probably triggered by internal stimuli, such as withdrawal syndrome, but nevertheless, 

advertising seems to affect smokers and non-smokers equally, increasing the danger especially for non-

smokers. 

 

That it has been concluded that media communications play an important role in the formation of 

knowledge, opinions, attitudes and behaviors related to tobacco; tobacco advertising has been dominated 

by three themes, namely: the provision of satisfaction (freshness, flavor and smoothness), the conciliation 

of concerns about the dangers of smoking, and the establishment of relationships between the habit of 



Unofficial Translation 

smoking and some desirable conditions (independence, social success and sexual attraction); they target 

different population groups, men, women, youth, adults, the working class, students, etc., to encourage 

consumption; there is a causal relationship between cigarette advertising and promotion and its increased 

consumption. 

 

That then the rationale for implementing a comprehensive ban on tobacco advertising and promotion 

includes: the health consequences of its consumption; the misleading nature of various promotional 

campaigns; the inevitable exposure of young people to these campaigns; the role of advertising in 

increasing consumption in the population, especially among young people, women and ethnic minorities; 

the inability of the tobacco industry to effectively self-regulate its marketing practices and the 

ineffectiveness of partial bans.  

 

The entity asserted that the most effective intervention to achieve a decrease in tobacco consumption is 

the increase in taxes, followed by the restriction of advertising, especially in the packaging, that is, in the 

presentation of the product, including characteristics such as descriptors, color and logo; functional design 

such as size, shape and mechanism for opening the box; that for the industry the package attracts attention, 

describes the product and helps in the selection of the brand, so it is key for the promotion of tobacco and 

must be subject to control. 

 

It explained, supported by studies, that among the restrictions to the package that can be ordered are: 

warning texts and images that occupy at least 50% of the pack; that the brand texts are uniform among 

tobacco companies; that the color of the pack is uniform; that the brand name has a size restriction, and 

that names such as "light" be avoided, which mislead the consumer into thinking that the toxic effect is 

less. 

 

That Colombia is not alien to the consumption of tobacco and the exposure to smoke, for this reason, the 

Ministry, supported by scientific evidence, must observe the regulations on tobacco control that are 

present in the Colombian legal system and thus demonstrate that the action related to the request for 

removal of promotional phrases from the labeling of the controversial references is adjusted to the law 

and proof of compliance with international obligations, in accordance with Law 1109 of 2006, Law 1335 

of 2009 and other concordant regulations. 
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It stressed that, developing constitutional principles, a strengthened protection is established for certain 

sectors of the population such as children and adolescents, and therefore, measures to discourage tobacco 

use are directed especially to this group, as it is statistically more prone to tobacco use. 

 

That, in addition, in a Social State under the Rule of Law, the concept of public health has an essential 

character because it seeks to prevent disease, prolong life, promote and maintain mental, physical, social 

health and occupational rehabilitation through organized efforts of society at different levels for 

environmental sanitation, control of communicable diseases, education in personal hygiene, organization 

of medical and nursing services, and the development of social machinery to ensure each citizen a standard 

of life suitable for the maintenance of health. 

 

It explained that the power of intervention is broad, because although there is free economic activity and 

private initiative, the State can rationalize it in public and private services in order to improve the quality 

of life of the inhabitants, as the Constitutional Court has indicated; that the Political Constitution not only 

allows but also orders the intervention, which is located in a context of tension between two evaluative 

criteria, the free market and freedom of business, on the one hand, and the right to life, physical integrity 

and health, of the other hand; that the intensity of the intervention is reinforced by the series of 

international commitments assumed by the Colombian State in matters of health protection. 

 

That in accordance with Law 100 of 1993 and its modifications, the work of management in the health 

sector is expressed in many ways; this is how it articulates the basic principles of the system, such as those 

of equity, enforcement, prevention and quality. 

 

It argued that within the previous context, where the work of the States cannot be passive, as it impacts 

health policy, the World Health Organization has recommended measures to face the tobacco epidemic 

and develop the commitments acquired in the Framework Convention, known as the IMPOWER Plan of 

Measures, which, if jointly complied, will prevent young people from starting the habit of smoking, help 

current smokers to quit, protect non-smokers from second-hand smoke exposure, and free countries and 

the entire population from the harm caused by tobacco, especially the poor sector of the population. 
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These measures include: monitoring tobacco use and prevention policies; protect the population from 

exposure to tobacco smoke, such as establishing non-smoking places; offer help to quit using tobacco; 

warn of the dangers of tobacco, especially on packages, in a graphic way and also prohibit expressions 

that indicate that a certain tobacco product is less harmful than another; enforce bans on advertising, 

promotion, and sponsorship; and raise tobacco taxes. 

 

For the specific case, it explained that in accordance with the above, the entity does have competence for 

the comprehensive evaluation of the packaging and labeling of tobacco products and their derivatives. 

 

It argued that Law 1335 of 2009, which is a development of the Framework Agreement, highlights the 

mechanisms for the control of tobacco and its derivatives, in terms of its consumption, sale, advertising, 

promotion and sponsorship, as well as health and education programs and sanctions, that is why the 

contested administrative acts do not ignore the principle of legality and were issued in accordance with 

the power provided in that Law, in Resolution No. 3961 of 2009, and in the current regulations on tobacco 

control recognized by Colombia through Law 1109 of 2006, so that the Ministry of Health and Social 

Protection is the authority that defines the policies regarding the regulation of tobacco consumption, in 

accordance with the functions aimed at the comprehensive protection of the population’s right to health. 

 

That article 13 of Law 1335 of 2009, on the packaging and labeling of tobacco or its derivatives, provided 

that the Ministry, within three months of its entry into force, would proceed to regulate it, for which it 

issued Resolution No. 3961 of 2009, in which the issue of warnings is regulated, but also the issue of 

prohibitions is regulated, so when the prior review of the product to be marketed is carried out, it must 

verify the previous elements; it explained that, for example, it is not coherent that in a package of cigarettes 

a person on the verge of death or suffering from some illness caused by tobacco consumption coexists 

with the expression “enjoyment”, in the same way that it cannot compete with phrases or expressions that, 

on the contrary, encourage consumption. 

 

It insists that the fact that cigarette packages constitute a fundamental instrument for their promotion 

cannot be lost in sight, especially in countries where there are strong advertising restrictions on television, 

radio and written media, so the entity’s task is to determine in each case the effects it produces on 

consumers. 
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It considered that the above is closely associated with the right to know and be informed, which is 

supported by the consumer protection established in Law 1480 of 2011, so that if the language of the 

warning is to be effective, it must be confronted with the very background of the pack, otherwise it may 

generate ambiguity. 

 

It specified that a differentiation must be made between the prior control carried out in the entity and the 

subsequent control that corresponds to the Superintendency of Industry and Commerce. 

 

It clarified that although Resolution No. 3961 of 2009 refers to the then General Directorate of Public 

Health, as provided in article 19 of Decree-Law 205 of 2003, the Directorate of Promotion and Prevention 

assumed the attributions of the former in what has to do with the prevention, control and communication 

of the risks of non-communicable diseases and environmental health, among other aspects, as inferred 

from article 16 ibidem. 

 

Finally, it asserted that what the cigarette box should include has to do not only with the warning itself 

but with the correspondence of the texts that are incorporated and that in any case the technical review 

that it carries out includes all the aspects that make up the packaging and the label, and it is so rigorous 

that the legislator required the verification of aspects such as the font, the location, the percentage, which 

reflects the highly regulated nature. 

 

Regarding the censorship and expropriation invoked by the plaintiff, it pointed out that the prior control 

carried out by the entity regarding the labeling and packaging simulations allows it to request the 

withdrawal of any advertising and/or promotional element inserted, including slogans and trademarks as 

long as the right to property over them is not affected, but only their use, vis a vis the protection of superior 

rights such as life and health. 

 

It argued that the Constitutional Court in judgment C-830 of 2010 indicated that commercial advertising 

of tobacco products can be limited by the State, because there are public health reasons, and that from that 

it is not possible to conclude that a regulation of this nature restricts the right to information. 
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That health is a fundamental right that prevails over freedom of expression, which is why the expropriation 

is not applicable in this case, under the understanding that the Ministry at no time has acquired the right 

of ownership over the commercial slogans of the plaintiff, since they are the latter’s property; that simply 

what is intended with its removal from cigarette packaging is the protection of consumers and non-

consumers from a product that is highly harmful to health. 

 

It asserted that in the Colombian legal system, property and business activity have a social function that 

implies obligations. 

 

That in the specific case, the phrases and elements registered as mixed and nominative trademarks, which 

should have been removed from the packs, do not constitute qualities of the product, an argument that was 

used by the plaintiff to rebut the decisions of the entity. Regarding these expressions, the entity indicated: 

 

- Click & On. The word "on" is universally known as ignition for any electronic device and is not 

proper or natural to a cigarette, and the term "click" necessarily refers to the action prior to lighting 

and does not correspond to the act of smoking; this presentation promotes an attribute that, in 

addition to being foreign to the act of smoking, encourages minors to use them because they are 

more likely to use flavored products as they consider that they are less addictive; with the activation 

of the mechanism, the menthol flavor of the cigarette is released, a characteristic that is alien to 

the intrinsic properties of the cigarette; that also highlights an image with a clear technological 

content aimed at the young population. 

 

- Click & Roll. They are expressions alien to cigarettes and are related to the effect of allowing 

oneself to be involved in an activity once the button that releases the menthol is activated or 

pressed, and is related to the socialization that the beginning of tobacco addiction entails, which is 

attractive to minors and young people. 

 
- Krystal Frost. In this case, the plaintiff only points out that the Ministry’s interpretation is 

unreasonable but does not formulate an interpretative possibility; in reality, neither crystal nor the 

frost that forms in some refrigerators (no frost) have any affinity with cigarettes; the expressions 

have a purpose alien to the act of smoking that it is essentially warm; the expression highlights the 
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cold, the freshness, and the icy. 

 
- Frozen Nights. As in the previous case, there is no relationship or intrinsic reference that allows 

any affinity with the cigarette; the expression highlights the cold, the freshness, and the icy. 

 
- Filter Kings. Neither in this case there is a property of tobacco that stands out; it is not known how 

the Kings are associated with tobacco, unless cultural and social relations or other aspects that are 

specific to tobacco are made out. 

 
It concludes that if one looks at the aforementioned words to characterize the product it could hardly be 

thought that they describe a cigarette, tobacco product or something similar to it; they are related to phrases 

such as activity, coldness, transparency, dominance or predominance, and electronic operation, attributes 

that can be considered as antagonistic to this class of merchandise, but that are constantly used in the 

advertising strategy. 

 

- Regarding the alleged violation of legitimate expectations, it pointed out that the public health measures 

used for the implementation of tobacco control policies are progressive and their application is supported 

by the evolution of global scientific evidence and good practices that other countries have implemented, 

in accordance with the legal system and the legal instruments for the protection of the right to health. 

 

It explained that article 13 of Law 1335 of 2009, which develops the matter of labeling and packaging of 

tobacco products, establishes that the periodicity in the rotation of health warnings "will be done at least 

annually according to the regulations issued by the Ministry of Social Protection ”, which is reiterated by 

Article 3 of Resolution no. 3961 of 2009. 

 

That, then, the health warnings contained in the cigarette packages must be rotated annually, and the 

Ministry proceeds to review them and carry out the control over each reference, a process that involves 

both the verification of the formal warning requirements and the review of phrases, pictographic and 

figurative elements, logos and all those elements that may constitute advertising or promotion of tobacco 

and that affect the impact of the advertising message. 

 

It concludes that, then, the guarantee of legitimate expectations in the relations between individuals and 
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the Administration does not impose on the latter the impossibility of adopting changes in the legislation 

or in the strategies for the implementation of public policies that prove to be a better adaptation of the 

constitutional text, therefore, the contested provisions are not surprising or excessive regarding the rights 

of the plaintiff, as there is legislation that allows the adaptation of tobacco-derived products to the new 

factual and legal circumstances related to public health around the world. 

 

Regarding the argument about the right to equality, included in the reform of the lawsuit, it warned that 

the plaintiff did not give any reason to support it; it brought up that by means of an official communication 

dated February 4, 2013, it requested the withdrawal of the expressions "ice press" and "press the filter and 

activate the ice ball capsule" used in reference to the Marlboro Ice Xpress, which transform the quality of 

the product to a more minty one. 

 

II. INITIAL HEARING. 

 

In compliance with the provisions of Article 180 of Law 1437 of 2011, on October 31, 2012 the initial 

hearing was held, which the parties attended; the Public Ministry and the National Agency for the Legal 

Defense of the State did not appear in it, nor did they present a previous excuse. 

 

The objection of expiration of the action of nullity and reestablishment of rights was declared unfounded 

and, regarding the objection of non-existence of the obligation, it was considered that because it was a 

substantive argument, it would be addressed in the judgment. 

 

The parties indicated that they have nothing to comment regarding the correction of procedural defects 

and did not show a conciliatory intention. 

 

It was established that the charges brought by the plaintiff are: lack of jurisdiction and violation of the 

principle of legality; censorship and expropriation; violation of the principle of legitimate expectations 

and violation of the principle of equality. 

 

III. BASIS OF THE JUDGMENT UNDER APPEAL. 
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The Administrative Court of Cundinamarca, First Section, Subsection “B”, denied the claims of the 

lawsuit and ordered the plaintiff to pay the costs. 

 

It expressed that addiction to tobacco and its derivatives is considered a public health problem worldwide 

and a great pollutant of the environment and therefore many countries have adopted mechanisms to restrict 

its consumption. 

 

That the World Health Organization, in response to the globalization of the tobacco epidemic, developed 

the Framework Convention for Tobacco Control of May 21, 2003 (WHO FCTC), and as stated in the 

preface of that document, it is “a treaty based on scientific evidence that reaffirms the right of all people 

to enjoy the highest degree of health that can be achieved”; this instrument was approved in Colombia by 

means of Law 1109 of 2006. 

 

It argued that Article 13 of the Framework Convention, in relation to tobacco advertising, promotion and 

sponsorship, established: that the parties recognize that a total ban on advertising, promotion and 

sponsorship would reduce tobacco use; that each party, in accordance with its Constitution and its 

constitutional principles, will proceed to a total prohibition of all forms of tobacco advertising, promotion 

and sponsorship; the party that is not in a position to make a total ban will apply restrictions; each party 

shall at a minimum prohibit all forms of tobacco advertising, promotion and sponsorship that promote a 

tobacco product by any means that is false, misleading or deceiving in any way or that may create an 

erroneous impression regarding its characteristics, health effects, risks or emissions; it will require that all 

advertising, promotion and sponsorship be accompanied by a warning, or health message, or any other 

appropriate message, etc. 

 

That the Framework Agreement was subject to a review ex officio by the Constitutional Court, which 

declared it enforceable through judgment C-665 of 2007 and was promulgated through Decree 2871 of 

2008; that to develop it, Law 1335 of 2009 and Resolution no. 3961 of 2009 were issued. 

 

That Law 1335 of 2009 aims to contribute to guaranteeing the rights to health of the inhabitants of the 

national territory, especially those under 18 years of age and the non-smoking population, for which it 

regulates consumption, sale, advertising and promotion of cigarettes, tobacco and their derivatives; it aims 
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to establish the creation of health and education programs directed at contributing to the abandonment and 

reduction of its consumption; and to establish sanctions for those who violate its provisions; that is why 

the law dedicates a special chapter to the regulation of the advertising of tobacco packaging and its 

derivatives, since precisely the information it contains can encourage its consumption. 

 

Regarding the arguments for the nullity proposed by the plaintiff company, it indicated: 

 

1. Regarding the argument of lack of competence and violation of the principle of legality, it argued 

that in accordance with the provisions of Article 2 of Decree 4107 of 2011, it was established as a 

function of the Ministry of Health and Social Protection, inter alia, to formulate the policy, direct, 

guide, adopt and evaluate the execution, plans, programs and projects of the National Government 

in matters of health, public health and control of risks of diseases that affect people, groups and 

communities; to formulate, adopt, coordinate the execution and evaluate strategies for the 

promotion of health and quality of life, and for the prevention and control of chronic non-

communicable diseases. 

 

That there is evidence that one of the ways to encourage tobacco consumption, especially in 

minors, is through packaging and labeling, therefore Article 13 of Law 1355 of 2009 established 

provisions to regulate this aspect and Article 16 ibid established the explicit prohibition of all 

forms of promotion of tobacco products and its derivatives. 

 

That the labeling simulations, which were not approved through the challenged acts, constitute the 

promotion of tobacco consumption, due to non-compliance with the provisions of article 16 of the 

aforementioned Law 1335, in accordance with the provisions of article 13 and with articles 7 to 

11 of the Framework Convention, since the expressions used, when translated into Spanish, have 

a different meaning than simply indicating the natural characteristics of the cigarette or the act of 

smoking. 

 

It explained that regarding the meaning and scope of the concept “promotion” indicated in article 

16 of Law 1335 of 2009, the Constitutional Court, through ruling C-830 of 2010, stated that the 

term should be understood in a broad sense, which implies a total ban on the advertising of tobacco 
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products, both direct and indirect. 

 

That the contested acts highlighted as an argument that the information used in the labeling and 

packaging simulations encouraged and induced the consumption of tobacco, which is directly 

related to acts of promotion of the product and that the technical review includes all the aspects 

that make up the packaging and label. 

 

It notes that the plaintiff itself, when estimating the amount of the claims, expressed that the matter 

is higher than the 500 legal monthly minimum wages, due to the impact derived from the reduction 

in sales, a statement that shows that the messages and legends used in the cigarette labeling and 

packaging simulations, which were not approved with the issuance of the challenged acts, 

constitute a necessary direct element or instrument for the promotion of tobacco and its derivatives. 

 

2. Regarding the arguments of censorship and expropriation, the a quo states that the Constitutional 

Court, when carrying out the study of constitutionality of articles 14, 15, 16 and 17 of Law 1335 

of 2009, weighted the fundamental rights to work, freedom of business, to health, among others; 

and stated that the Legislator provided the total prohibition of advertising and promotion of 

tobacco consumption, a measure compatible with the freedom of business and free private 

initiative, since restrictions may be imposed to them when compelling reasons occur that make 

measures of this nature proportional; that in the case analyzed, there is a global consensus about 

the harmful nature of tobacco products and their derivatives, taking into account the true, objective 

and verifiable damage that it causes to health and the environment, therefore the restriction does 

not affect the essential core of economic freedoms, since it is compatible with the production and 

marketing of tobacco products and their derivatives. 

 

It specified that the rights to economic and business freedom are not absolute and must be weighed 

with principles such as solidarity and with other rights such as public health, life, a healthy 

environment and the rights of children and young people, which were explicitly stipulated in 

numerals 1 and 2 of article 95 of the Political Constitution. 

 

It stressed that the Ministry of Health and Social Protection did not appropriate the slogans and 
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brands of tobacco products and their derivatives, which are commercialized by the plaintiff, and 

that, with the issuance of the challenged acts, the commercialization of those products was not 

censored. 

 

3. Regarding the alleged violation of the principle of legitimate expectations, it pointed out that it 

derives from the principle of legal certainty, of Rule of Law and the principle of good faith, which 

indicates that the trust that the company places in the Administration action is worthy of protection 

and must be respected; however, such protection does not mean that the authorities are prevented 

from adopting normative modifications or political changes to comply with the state tasks imposed 

by the Political Constitution and by the Law. 

 

That in relation to the scope of the principle of legitimate expectations, the case-law of the Council 

of State has established that the application of this principle is not an obstacle for the 

Administration to carry out programs that modify such favorable expectations, but instead it cannot 

generate surprising changes that affect consolidated individual rights and based on an objective 

belief of its existence. 

 

It considers that from the comprehensive analysis of the documents provided to the process, it is 

concluded that there is no evidence that certifies in a concrete, suitable and reliable way that for 

the periods of July 2010 and July 2011 and from this last date to 2012, the Ministry have approved 

packaging and labels with the same or identical phrases and expressions to those which were 

ordered to be withdrawn from the packaging and labeling simulations by the challenged acts; that, 

no matter the above, the truth is that even in the event that they had been approved for those specific 

periods, the Ministry has, by explicit legal and regulatory determination, the duty to annually verify 

and control the statements of warnings, legends and pictograms on cigarette packaging and labels, 

with the goal of complying with the current regulations that rule the matter, which implies that 

they can be modified or restricted, since, it reiterates, the healthy life project intended with the 

issuance of Law 1335 of 2009 is in danger, and therefore the approval is subject to prior control 

for annual periods, because the authorizations issued by the Administration on the subject are not 

indefinite nor do they generate any rights for subsequent periods, since their validity is limited in 

time. 
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Regarding the alleged violation of the principle of equality, it pointed out that the plaintiff did not 

provide any arguments that supported the petition, as required by number 4 of article 162 of Law 

1437 of 2011, which is a sufficient reason to reject it. 

 

That the truth is that all tobacco companies were asked to remove advertising and/or promotional 

phrases in addition to the pictographic elements that contravene the provisions of Law 1335 of 

2009, and that a set of Resolutions issued by the Ministry of Health and Social Protection through 

which the petitions of reconsideration filed by different tobacco companies against the 

administrative acts that disapproved the simulation of the designs for annual periods between 2010 

and 2013 were resolved, hence these documents leave the alleged violation unsupported. 

 

Regarding the subsidiary claims, the a quo explained that the administrative act causing unlawful 

damage constitutes a source of state responsibility, which shows that in order to obtain reparation 

for this damage, the company has as a judicial defense mechanism the action of nullity and 

restoration of the right and not the action of direct reparation, to the extent that the cause of the 

damage is not a fact, an omission, an administrative operation or the temporary or permanent 

occupation of a property due to public work, but, precisely, the issuance and execution of an 

administrative act. 

 

That in accordance with article 165 of the Administrative Code, it is possible to accumulate in the 

lawsuit the claims of nullity, nullity and restoration of the right, those related to contracts and those 

of direct reparation, as long as they are related and concur the requirements that the legal provision 

states. In this case there is a due accumulation of claims, since, on the one hand, the declaration of 

nullity of some administrative acts and the restoration of the right are intended and, on the other, 

subsidiarily, what is sought is the reparation of the damages caused with the issuance of the acts, 

on the premise of accepting that they are in accordance to the legal system that served as support, 

request that corresponds to the action of direct reparation. 

 

That then the subsidiary petition refers to the special damage that is defined by the case-law and 

the doctrine as an exceptional, abnormal and particular burden caused by a state agent that breaks 
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the principle of equality before public charges, and that the non-contractual patrimonial liability 

of the State is in question. 

 

It concludes that in this case there was no unlawful damage that is attributable to the Ministry of 

Health and Social Protection, since the plaintiff was imposed a burden that had a legal duty to bear, 

which is not excessive or disproportionate precisely because the rights to economic and business 

freedom have restrictions, since in the specific case, the commercialization of tobacco and its 

derivatives must be subject to compliance with obligations, requirements and conditions 

established not only in the Political Constitution and in the Law but also in international treaties 

approved by Colombia, such as the WHO Framework Convention for Tobacco Control. 

 

Regarding the objection due to serious error of the expert opinion given at the request of the 

plaintiff in order to estimate the damages caused by the issuance of the challenged acts, the court 

considered that due to the fact that the pleas of the lawsuit did not succeed, it becomes unnecessary 

from a practical procedural point of view to issue a statement about the objection raised. 

 

Finally, the a quo in accordance with the provisions of article 188 of the Code of Administrative 

Procedure considered that there was grounds to order the plaintiff to pay the costs. 

 

IV. BASIS OF THE APPEAL. 

 

 

In a memorandum registered in the folio 595 and following of the main notebook no. 7, the plaintiff 

requests the revocation of the appealed ruling, so that, instead, the claims of the lawsuit can be successful. 

 

It considers that despite the discursive exercise embodied in the judgment of July 24, 2014, the 

fundamental claims proposed against the challenged acts were not specifically analyzed, so it seems that 

the judgment was made in defense of the act of the entity, for reasons of convenience. 

 

It explains the objections to the contested ruling in the following terms: 
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1. Regarding the lack of competence, the Court used a generic, broad and convenient legal 

standard to support the legality of the contested acts, but it did not specifically describe –

because it is impossible to do so– how such normative provisions support the adopted decision; 

it was simply argued that the packaging is a whole with the warning messages. 

 

If this were the case, article 13 of Law 1335 of 2009 would have never differentiated between 

the pictograms and the packaging, since it is not the case, as the Court claims, that what is 

shown in the pictogram may be disregarded with other information in the rest of the packaging. 

 

It considers that this generic or broad way of assessing the legality, for reasons of apparent 

convenience, cannot be the way to establish the system of powers provided for in a Social State 

under the Rule of Law; whoever defines health policies does not have a general competence 

identical to the one that the Congress of the Republic would have when regulating matters 

related to the marketing of packaging of cigarettes and, by the way, the Anti-Tobacco 

Framework Convention does not define these competencies. 

 

On the contrary, the Ministry of Health has a very clear competence: to validate whether the 

warning phrases and pictograms comply with the provisions of paragraph 1 of article 13 of 

Law 1335 of 2009; that competence does not extend to controlling the additional information 

contained in the rest of the packaging; it insists that the approval of the pictograms and 

warnings has nothing to do with the rest of the information that the company legitimately 

conveys and must convey in the rest of the packaging, which is deduced from the simple 

reading of the rules. 

 

That the same Ministry defined the terms "health warnings" and "warning phrases" in 

Resolution no. 3961 of 2009, which explains that in paragraph 1 of Article 6 idem it is 

established that health warnings and pictograms are one of the entity’s competences. 

 

It considers that what the Ministry of Health and Social Protection intends is to become the 

owner and controller of all the information found in the package or box, violating not only 

Resolution No. 3961 of 2009, but also its basic fundamental rights. 
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It estimates that in no part of the Anti-Smoking Agreement, of Law 1335 of 2009 or of the 

aforementioned Resolution it is stated that the Ministry of Health and Social Protection is 

responsible for the control and verification of all the information on the packaging. 

 

It insists that the competence exercised in the challenged acts, and supported by the Court, 

rests on the idea of a broad or implicit competence, alien to the text of the legal provisions and 

opposed to the constitutional structure of the State. 

 

It considers that it is totally legitimate for the Colombian State to exercise control over ALL 

the information transmitted by tobacco companies, but what is debatable is who should 

exercise it. 

 

It refers to articles 13, 16, 26 and 33 of Law 1335 of 2009 and articles 219 and 220 of Title III 

of the National Police Code, concluding that those legal provisions define the competent 

authorities to exercise sanctioning and controlling power of the violations that the Ministry 

handed over, as well as the procedure and the sanctions; that in none of these provisions it is 

found that the defendant has the power to exercise legally assigned power to comprehensively 

review the labels and packaging used in cigarettes, so that competition cannot be attributed 

without breaking the principle of legality, which is the highest guarantee that control the abuse 

of power. 

 

It insists that in the Rule of Law there are no implicit powers or powers deductible by analogy; 

that the exercise of public powers conferred by the legal system to an authority is non-delegable 

and non-transferable, unless expressly delegated, as well as they are not negotiable and 

transferable. 

 

2. Faced with the claim of censorship, it considers that if the previous argument is not accepted 

by the Conseil of State, the truth is that the Administrative Court itself determined that “the 

expressions used in the cigarette packs are constitutive of tobacco promotion since they advise 

the consumption of this product as they are a novel element or that it represents a new 
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technology”. 

 

It asserts that it is clear by the international instruments approved in Colombia by the Law, 

that the promotion of tobacco products is prohibited; that the Constitutional Court through 

judgment C-830 of 2010 determined that Law 1335 of 2009 is in accordance with the 

Constitution and that the State can limit the commercial discourse that companies convey if 

the intention of the legislator is to create a passive market, that is, that commercialization is 

protected as lawful, but not its promotion. 

 

That in line with what was held by the Administrative Court, the Constitutional Court found 

that this limitation cannot prevent the transmission of information that refers to the quality of 

the product, insofar as it held that “on the contrary, there is a decided will of the Legislator to 

take extreme measures in order to ensure that potential tobacco consumer is duly informed 

about the qualities of the product and, especially, the consequences of its acquisition and use.” 

 

That the previous position was accepted by the Ministry in its reply when it stated that “in this 

way, it is counter-evident that it has eliminated all kinds of promotion in the form and scope 

defined by the Constitutional Court and packaging remains to be a promotional development 

strategy. For this reason, it should be understood that the packaging has been restricted to 

information that is not promotional and that, in addition, does not have statements or elements 

contrary to the truth, that is, only advertising of the packaging that is not persuasive but simply 

informative is admissible.” 

 

From the foregoing it concludes that if the information is merely informative and not 

promotional, the Ministry or any other authority cannot prevent it without incurring in 

censorship. 

 

It argues that the information conveyed on the packaging corresponds to product information 

that has been transmitted for many years and refers to the qualities of the product that allow 

the consumer to understand the type of product they consume and nothing else, it is as much 

as buying a mint or cinnamon flavored gum; thus, for example, the expression "Click & On" 



Unofficial Translation 

describes a new technology consisting in that the cigarette has a new capsule that is inside the 

product and releases a substance and the Administrative Court accepts that it is a new 

technology and then concludes that it is a promotion, then a tobacco company cannot 

manufacture a new product, which curtails its economic activity; that the manufacture and sale 

of cigarettes is not an illegal activity. 

 

That in the expression Click & On the expression ON does not mean to intensify a feeling or 

passion, because this system of pressing the capsule is called “featuring convertible,” because 

it is a new presentation, then the translation of the entity is awful, because none of the meanings 

of the word on includes that of intensifying a feeling. 

 

It refers to the other expressions not permitted by the challenged acts, to assert, as it did in the 

lawsuit, that none of the descriptions has or can be understood as promotional, so that the 

entity did incur in an illegality. 

 

Faced with the expropriation charge, the plaintiff says that the Administrative Court failed to 

analyze that many of the information are commercial slogans that precede the new sanitary 

regulations and that they are authorized by the Colombian State recognizing their private 

property and the possibility of its use by the company or its affiliated or related companies. 

 

It considers that the decisions of the entity in the contested acts, when prohibiting their use, 

are pari passu “indirect expropriations,” because they completely void the content of the right, 

therefore those decisions are illegal, because they do not comply with the parameters provided 

in the Articles 58 and 333 of the Political Constitution; that many of the information have the 

protection of other previous administrative acts that are in force. 

 

It maintains that there is evidence in the file, such as the certificates issued by the 

Superintendency of Industry and Commerce, with which it shows that it has rights over the 

expressions now prohibited, because they are registered as trademarks. 

 

3. In relation to the violation of the principle of legitimate expectations, it points out that through 
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PROTABACO SAS and BRITISH AMERICAN TOBACCO COLOMBIA (South America) 

LTD, at the time it presented three times to the General Directorate of Public Health of the 

Ministry the request of approval of the designs of sanitary warnings of the cigarette packages 

of its ownership. 

 

That the aforementioned Directorate approved the designs of health warnings for the annual 

period from July 2010 to July 2011 and July 2011 to July 2012, as well as the labels of all 

BRITISH AMERICAN TOBACCO cigarette packages; in these requests the phrases now 

questioned by the Ministry appeared. 

 

It points out that the constitutional doctrine of legitimate expectations is intended to protect 

those situations of fact or mere expectations, such as the one regarding the approval of labeling 

and packaging, which although are situations that have not been configured as consolidated 

rights and could be modified at any time, under the principle of good faith and legitimate 

expectations, they enjoy the protection of the State against abrupt and sudden changes in the 

Administration, as stated by the Constitutional Court in judgment C-836 of 2001. 

 

It considers that if the acts were permissive or tolerant or repeated or gave expectations of the 

duration of their validity, a sudden change should protect situations related to the same facts 

(the same label) and legal provisions (Article 5 of Resolution No. 3961 of 2009); when the 

entity’s behavior was suddenly altered, the principles of good faith, trust and legal certainty 

were violated, damaging the trust placed in the entity’s actions. 

 

4. Regarding the violation of the principle of equality, it argued that when discretion is handled 

unreasonably, it falls into arbitrariness, which is the breeding ground for inequality; that in the 

file there is sufficient evidence of how the Ministry grants special and favorable treatment to 

its competitor, COLTABACO company, by assessing the content of the information it 

transmits in a loose way. 

 

It points out that as explained in the allegations, for the year 2012, administrative act 2100000-

7744 of 2012 indicates the approval of the product with the SOFT! description and the same 
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happened in 2012 with the Marlboro Ice Xpress product that uses the expression “press the 

filter and activate the iceball capsule,” very similar to the denied expression “click & on.” 

 

Finally, it clarifies that the risks derived from cigarettes are not being discussed, which is a 

fact that it admits; nor is it being discussed whether or not minors can smoke or if these 

products can be directly promoted to them, since it has strict policies so that cigarette 

consumption is a conscious and free act, only for adults; nor it is debated whether the State 

has the power to limit the marketing of these products or to control the information transmitted 

to them. 

 

It insists that the only object of the action has to do with the exercise of power and its limits; 

to declare the illegality of the contested acts is not to sponsor the consumption of cigarettes or 

to encourage or tolerate the transmission of misleading information by the companies that 

market it. 

 

V. - ARGUMENTS OF THE PUBLIC MINISTRY. 

 

The Public Ministry, at the corresponding procedural opportunity, was silent. 

 

VI. - CHAMBER CONSIDERATIONS. 

 

The challenged acts: 

 

- Official communication no. 2100000-7742 of February 1, 2012. 

 

Through this official communication, the Ministry of Health and Social Protection did not approve, inter 

alia, some expressions used in the simulations of labeling and packaging of tobacco products due to non-

compliance with regulations1, in the following terms: 

 

 
1 Others were not approved due to technical inconsistencies. 
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REFERENCE OF THE 

PRODUCT 

 
OBSERVATIONS 

 
Lucky Strike Convertible hard 

package x 20 

 
The expressions “click & roll, ("featuring" "convertibles" and 
"ON") must be retired. The expression “ON” highlighted in red, that 
suggests “power button”, is associated with the act of turning on that 
according to the definitions of the Royal Academy of the Spanish 
Language, is "to encourage a feeling or passion." The expression 
"Featuring convertible", participle of the verb convert, act of 
converting, suggests that "it makes a person be something other than 
what he was". Finally, the expression "Click & Roll" suggests that when 
pressing the person "enrolls", which suggests that the person 
experiences the feeling of ease of dealing with others or a psychotropic 
effect.  

 
Lucky Strike Convertible hard 

package 6+5 

 
The expressions “click & roll, ("featuring" "convertibles" and 
"ON") must be retired. The expression “ON” highlighted in red, that 
suggests “power button”, is associated with the act of turning on that 
according to the definitions of the Royal Academy of the Spanish 
Language, is "to encourage a feeling or passion." The expression 
"Featuring convertible", participle of the verb convert, act of 
converting, suggests that "it makes a person be something other than 
what he was". Finally, the expression "Click & Roll" suggests that when 
pressing the person "enrolls", which suggests that the person 
experiences the feeling of ease of dealing with others or a psychotropic 
effect. The expression "6 + 5" is an example of promotion, because 
when you buy 10 cigarettes you receive an additional cigarette, in order 
to increase sales. 

 
Pall Mall Krystal Frost 

hard package x 20 

 
The phrase "frozen crystals" (Krystal frost) should be removed, 
which suggests in its interpretation that the consumption of cigarettes 
leads the person to cool conditions at its bodily temperature.  
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Kool Click & On hard package x 20 

 
The expressions "featuring" or "convertible" and "click & on" 
where the expression "ON" is highlighted in silver should be removed 
from the packaging, it suggests that pressing the power button avivates 
a feeling or passion. The silver color suggests social status and is related 
to the “elegance” that consuming the product gives. In the same way, 
the image of the expression “ON” in silver is related to a specific 
market niche, especially young people. “Featuring” or convertible, 
participle of the verb convert, act of converting, is understood as 
“making a person do something different from what they were.” 
Additionally, it brings the symbols “hand-picked mint” which means 
hand-picked mint, "Menthol crystal", which means menthol crystals and 
"on demand", which means that the product has an availability close to 
the consumer. All these expressions constitute elements that direct 
people's consumption, taking into account special qualities of the 
product that should not be exposed to the public”. 

 
Kool Click & On hard package 6+5 

 
The expressions "featuring" or "convertible" and "click & on" where 
the expression "ON" is highlighted in silver should be removed from the 
packaging, it suggests that pressing the power button avivates a feeling 
or passion. The silver color suggests social status and is related to the 
“elegance” that consuming the product gives. In the same way, the 
image of the expression “ON” in silver is related to a specific market 
niche, especially young people. “Featuring” or convertible, participle of 
the verb convert, act of converting, is understood as “making a person 
do something different from what they were.” Additionally, it brings the 
symbols “hand-picked mint” which means hand-picked mint, "Menthol 
crystal", which means menthol crystals and "on demand", which means 
that the product has an availability close to the consumer. All these 
expressions constitute elements that direct people's consumption, taking 
into account special qualities of the product that should not be exposed 
to the public”. The expression "6 + 5" is an example of promotion, 
because when you buy 10 cigarettes you receive an additional cigarette, 
in order to increase sales. 

 
Kool Filter King hard package x 20 

 
The expression “filter Kings”, suggesting that they are aimed at 
sovereigns who stand out among the rest for their superior qualities and 
who, through the product's own devices, clean impurities, should be 
removed. 



Unofficial Translation 

 
Kool Frozen Nights hard package x 

20 

 
The expression “frozen nights”, which suggests it to be consumed 
during this very cold period of time, should be removed. This phrase 
can lead to sensations of freshness for the consumer, in addition to 
highlighting that the night is the right time to smoke. 

 
Kool Frozen Nights hard package x 

10 

 
The expression “frozen nights”, which suggests it to be consumed 
during this very cold period of time, should be removed. This phrase 
can lead to sensations of freshness for the consumer, in addition to 
highlighting that the night is the right time to smoke. 

 

The document continues considering: 

 

"The study of the advertising phrases carried out regarding the aforementioned references is based both 

on the natural and obvious meaning of each word and expression, as well as on the context in which 

they are being used. This reflects the comprehensive nature of the advertising content displayed on 

each label, which is ultimately what sends the message to the consumer. 

 

Therefore, the expressions, promotional phrases and other advertising statements contained in the 

aforementioned references must be removed from the packaging of tobacco products, since this type 

of advertising, provided in each package evaluated, is a violation of article 16 of Law 1335 of 2009, in 

accordance with Article 13 of the same Law, as well as in Article 5 of Resolution 3961 of 2009, taking 

into account the scope given to it in Judgment C-830 of 2010. In that decision it is restated the 

prohibition of all forms of promotion of tobacco products and their derivatives, in the terms described 

in the World Health Organization WHO Framework Convention on Tobacco Control, a prohibition 

that includes the promotion or advertising depicted in the labeling and packaging of tobacco products. 

 

… In this regard, the Honorable Constitutional Court in its Judgment 830-10 has specified: 

 

“…” 

Regarding the specific images, it should be reiterated that the total prohibition of advertising, 

promotion and sponsorship of tobacco products and their derivatives established in the Colombian 

legislation must be applied for all forms of communication, recommendation or commercial action that 
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directly or indirectly promotes a tobacco product or the use of tobacco2. For this reason, we emphasize 

that the images contained in the simulations presented should be withdrawn as they indirectly promote 

the consumption of tobacco products by referring to better qualities of the marketed product”. 

 

- Official communication no. 21000000-74028 of April 13, 2012. 

 

The Ministry did not agree to the clarification, modification or revocation of the petition of 

reconsideration, namely: lack of jurisdiction, censorship and expropriation, and violation of the principle 

of legitimate expectations. 

 

It reiterated the national and international regulatory and jurisprudential framework that empowers the 

Ministry to make a comprehensive review of the packaging, within its objectives aimed at protecting 

health, which must be seen as a whole to get to know the spirit with which they were conceived. 

 

It explained that regarding the sanctioning powers granted by Law 1335 of 2009 to the National Police, 

these are in accordance with its functions of inspection, surveillance and ex post control of the measure, 

in the same sense in which the action of the Superintendency of Industry and Commerce, the Secretaries 

of Health at the territorial levels and the other competent authorities must be oriented. 

 

It considered that the analysis should depart from the understanding of the pack as a product of meaning 

that is composed of a series of elements that, in terms of public health, must be convergent, since there 

would be a conflict between the warning and the attractiveness of the commercial slogan, which 

contravenes the purposes of Law 1335 of 2009 and the principles of the protection of public health; that 

therefore there cannot be a competition between the warning and the slogan, to the point that the latter 

neutralizes the effects of the former. 

 

It concluded that the entity is competent; that the expressions "Click & On", "Click & Roll", "Krystal 

Frost", "Filter Kings" and "Frozen Nights" are clear examples of misleading advertising, they do not obey 

any quality of the product, on the contrary they obey an advertising message framed in the definition 

established in article 1, letter c) of the Framework Agreement; there is no censorship because the 

 
2 Article 1, literal c) of the WTO Framework Convention. 
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advertising messages ignore the total prohibition of advertising, promotion and sponsorship of tobacco 

products, provided in articles 14 to 17 of Law 1335 of 2009, because they encourage their consumption, 

both in their expression in English and in Spanish. 

 

Regarding the trademarks, “Click & On” (mixed), “Click & Roll” (nominative), “convertibles” (mixed) 

and “ON” (mixed), protected, it noted that they were granted after the Framework Agreement for the 

Tobacco Control - Law 1109 of 2006, Judgment C-665 of 2007 and Decree 2871 of 2008, Law 1335 of 

2009 and Resolution No. 3961 of 2009, which is far from what was declared by the appellant, for which 

the Superintendency of Industry and Commerce committed an irregularity when approving those 

expressions. 

 

Regarding the brands PALL MALL KRYSTAL FROST (mixed and nominative), and KOOL FROZEN 

NIGHTS (nominative), which have trademark registration before the recognition of the tobacco control 

regulations in Colombia, it pointed out the flagrant damage to health that entails smoking, added to the 

fact that the right to health is a human right recognized in different international instruments adopted by 

Colombia, such as the American Convention on Human Rights, the Protocol of San Salvador on 

Economic, Social and Cultural Rights, in addition of the existence of the UN General Comment No. 14 

on the right to highest attainable standard of health, which implies that the protection must extend to the 

non-use of those trademarks. 

 

Therefore, it considered that the rules on trademark law in this case cannot prevail over human rights 

treaties that establish the right to health, a view that has been upheld and, furthermore, the rights and 

interests of the consumer must be protected, as indicated by the Constitutional Court, through judgments 

C-256 of 1998 and C-830 of 2010. 

 

In relation to the alleged violation of the principle of legitimate expectations, it stated that it must be clear 

that the regulations that support all decisions on tobacco control are in continuous transformation and 

strengthening both at the national and international levels, obeying policies based in evidence, prepared 

by experts on the subject and that allowed the States that adhered to the provisions of the Framework 

Convention to fully comply with the obligations established therein. 
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It explained that, in the approvals granted in past evaluations, the analysis was limited to pointing out that 

the simulations of the health warnings of the packaging "comply with the technical aspects requested", 

but a packaging review was not made as a unit of meaning, which was reviewed on this occasion, that is, 

there was no assertion on other aspects of the pack; that then the non-approval of the competing references 

is sufficiently supported by new criteria and concepts associated with the labels and packaging of the 

products. 

 

- Official communication no. 116613 of June 5, 2012. 

 

Through this official communication, the Ministry of Health and Social Protection confirmed the decision 

of February 1, 2012. 

 

It emphasizes that the Framework Agreement provides as general obligations of the State parties to protect, 

"those policies against the commercial interests and other interests of the tobacco industry, in accordance 

with national legislation." 

 

It notes that, in application of the “pro homine” principle, it is obliged to adopt the most favorable 

interpretation of human rights, as expressed by the Constitutional Court in judgment C-376 of May 19, 

2010; that at the international level special emphasis has been placed on the rights of children and 

adolescents, which is not verified only with restorative strategies, but preventive actions must be 

addressed, gradually improving the conditions of the population, which is known as the principle of 

progressivity referred by the Constitutional Court in judgment C-507 of 2008. 

 

It makes extensive reference to the Social State under Rule of Law through which it is recognized that 

health is a fundamental right; that the Political Constitution not only allows but also orders the 

intervention, which is justified in relation of the public interest that prevails over the private; it stresses 

that advertising, sponsorship, promotion, labeling and packaging, in the case of tobacco and its derivatives, 

are powerful stimuli, therefore they have restrictions; that the packages constitute a fundamental element 

for the promotion of the product, for this reason the health warning has been added, and if the language 

of the warning is to be effective it must be confronted with the environment of the pack, otherwise it may 

be obscured or attenuated, generating ambiguity, thus a contrary or omitted decision would put the public 
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health measure into question. 

 

It considers that the debate raised by the plaintiff is directed against Law 1335 of 2009, which declared 

enforceable the total restriction of tobacco advertising and its derivatives, rather than against 

administrative action. 

 

This communication restates the arguments presented in the acts that preceded it, regarding competition, 

censorship or expropriation and legitimate expectations, claims that the plaintiff directs on the challenged 

acts. 

 

Considering the foregoing, the Chamber decides on the objections that the plaintiff raises against the 

judgment of the Administrative Court, taking into account that it will be limited to addressing only the 

points or questions to which the appeal refers, since they, in the case of the sole appellant, define the 

framework of the decision to be adopted in this instance. 

 

1. The competence of the Ministry of Health and Social Protection is not complete, general or 

broad to review the packages, as considered by the a quo, since its specific competence is 

very clear “to validate whether the warning phrases and pictograms comply with what is 

provided for in article 13, paragraph 1, of Law 1335 of 2009 ”. 

 

Several reasons lead the Chamber to consider that the competence of the Ministry of Health and Social 

Protection to review the packaging or packages of cigarettes is comprehensive, which is inferred from the 

following legal provisions, mostly brought up in the acts accused and in the appealed judgment. 

 

- Law 1335 of July 21, 2009, “Provisions by means of which the harm to the health of minors and 

the non-smoking population is prevented, and public policies are created for the prevention of 

tobacco consumption and the abandonment of smoker's dependency of tobacco and its derivatives 

in the Colombian population.” 
"ARTICLE 5. PUBLIC ANTI-SMOKING HEALTH POLICIES. The Ministries of Social Protection 
and National Education will formulate, apply, periodically update and review comprehensive multi-
sectorial national strategies, plans and programs for the control of smoking in minors and the general 
population, smoker or non-smoker, corresponding to the policy of public health that has been created, and 
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will implement strategies to promote the cessation of tobacco consumption. 
 
ARTICLE 8. EDUCATIONAL PROGRAMS TO AVOID TOBACCO USE AND TO ENCOURAGE 
THE ABANDONMENT OF SMOKING. Minors must receive knowledge and educational institutional 
assistance, under the principles of public health, on the harmful effects of smoking, the incidence of 
diseases, premature disability and mortality due to tobacco consumption and exposure to tobacco smoke, 
both in active and passive smokers. For this, the Ministry of Education will establish in the programs of 
preschool, primary, secondary, vocational, university, non-formal education, education for teachers and 
other educational programs, the curricular plans and educational activities for the prevention and control of 
smoking. 
 
CHAPTER III. 
 
Provisions relating to the advertising and packaging of tobacco and its derivatives 
  
Article 13. Packaging and labeling. The packaging and labeling of tobacco products or their 
derivatives shall not a) be directed to minors or be especially attractive to them; b) suggest that 
smoking contributes to athletic or sporting success, popularity, career success, or sexual success; c) 
contain false or misleading advertising using expressions such as "soft", "light", "light", "mild", or 
"low in tar, nicotine and carbon monoxide" cigarettes. (Highlighted out of original text) 
 
Paragraph 1. In all products of cigarettes, tobacco and their derivatives, warning phrases and pictograms 
must be clearly and unequivocally expressed, in the image or in the text, as the case may be, and in a rotating 
and concurrent manner. This rotation will be done at least annually, according to the regulations issued by 
the Ministry of Social Protection. 
 
In the packaging of tobacco products marketed in the country, those warning phrases and pictograms must 
appear on the surfaces of each of the two (2) main faces, occupying 30% of the area of each face; the text 
will be in Spanish in a box with a white background and a black border with a 14-point Helvetica font in 
black, which will be placed parallel to the bottom of the package. 
 
Paragraph 2. All cigarette boxes and packages used to deliver the product to the final consumer, imported 
to be marketed in Colombia, must include the country of origin and the word "imported to Colombia" on 
one side, written in capital letters and in a size not less than 4 points. 
 
The Ministry of Social Protection within three (3) months following the entry into force of this law, will 
regulate what is necessary for compliance with this provision. 
 
Transitory paragraph. A period of one year is granted from the date of entry into force for the application 
of this article. 
 
CHAPTER IV 
  
Provisions to prohibit actions of promotion and sponsorship of tobacco and its derivatives 
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 Article 16. Promotion. All forms of promotion of tobacco products and their derivatives are 
prohibited. (Highlighted out of original text) 

 
- Resolution No. 003961 of October 21, 2009, "By which the packaging and labeling requirements 

of tobacco and its derivatives are established." 

 
"Considering: 

 

… That Article 11 of the FCTC3 requires that effective measures are applied to ensure that all packaging and 

labeling of tobacco products carry large, rotating health warnings and do not promote tobacco products by false, 

misleading or deceptive means, and it will be required that all tobacco products packaging and labeling have 

information on components and emissions of tobacco products as defined by the national authorities. 

 
That article 13 of Law 1335 of 2009 defines the provisions related to the packaging and labeling of 

tobacco products and grants the Ministry of Social Protection a period of three (3) months to regulate 

what is necessary to comply with those provisions. 

 

 
3 WHO Framework Convention for Tobacco Control of May 21, 2003, approved in Colombia through Law 1109 of December 

27, 2006, declared constitutional and enforceable by the Constitutional Court through judgment C-665 of 2007, Reporting 

Judge: _ Dr Marco Gerardo Monroy Cabra, promulgated by Decree 2871 of August 5, 2008. 

 

In the aforementioned ruling, the Constitutional Court stated: 

 

4.2. Objectives and principles. The objective of the Convention "is to protect the present and future generations against the 

devastating health, social, environmental and economic consequences of tobacco use and exposure to tobacco smoke." 

 

The basic principles outlined in the Convention are, generally, the following: (a) everyone must be informed about the 

consequences of tobacco use, (b) the existence of a political commitment to establish and support comprehensive multi-sectorial 

measures, and coordinated responses for the prevention of tobacco use, (c) international cooperation with an emphasis on 

the transfer of technology, knowledge and financial assistance, (d) the prevention of diseases caused by tobacco use, (e) the 

participation of civil society to eradicate dependence on cigarettes, (f) the obligation of the State Parties to formulate, apply, 

periodically update and review national strategies, plans and programs for tobacco control and (g) the obligation of the 

States to make the objectives of the Convention prevail on Commercial Interests Created by the Tobacco Industry. 

(Highlights added) 
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Decides: 

 

Article 3. Obligation to include warnings and pictograms. Warning phrases and pictograms must be 

clearly and unequivocally expressed in all cigarettes, tobacco and derivative products in the image or 

text, as the case may be, and in a rotating and concurrent manner. This rotation will be done at least 

annually. (Highlighted out of text) 

 

Article 4. Characteristics of the warning phrases and pictograms. In the packaging of tobacco products 

and their derivatives that are marketed in the country, the warning phrases and pictograms must appear 

on the surfaces of each of the two (2) main faces, occupying 30% of the area of each face. The text will 

be in Spanish in a box with a white background and a black border, with a 14-point Helvetica font in 

Black, which will be placed parallel to the bottom of the package. The edge should measure 2 

millimeters. 

 

Paragraph 1. On cigarette packages and boxes, and on the packaging of all other tobacco products 

and their derivatives marketed in the country, health warnings must be visible at all times. Warning 

phrases and pictograms must not be obstructed by other markings, wrapping, tax stamps, or any 

required or optional notice on packaging or labeling, or by interior or exterior trade inserts. In 

no case, the warnings may be concealed, veiled or liable to be separated. (Highlights out of original 

text) 

 

When the cigarette packs are exposed to the consumer, they must comply with the warning phrases and 

pictograms indicated here. 

 

Paragraph 2. The pictograms must be printed in polychrome with indelible ink. In no case, neither the 

pictograms nor the health warnings will be located on the transparent wrapper, nor on any other external 

packaging paper of the package. For each series, six (6) warning phrases and six (6) pictograms will 

appear, which must be printed in such a way that each one appears in an equal number of packages or 

boxes of all brands belonging to a family of brands in all sizes and types of packaging. 

 

Transitory paragraph. During the first year, counted from July 21, 2010, the number of warning 

phrases and pictograms will be three (3). 

 

Article 5. Prohibitions on packaging and labeling. The packaging and labeling of tobacco products or 
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their derivatives shall not: 

 

a) Be aimed at minors or be especially attractive to them. Packaging and labels cannot include luminous 

or reflective messages that are considered, among others, as especially attractive to minors. 

 

b) Suggest that smoking contributes to athletic or sporting success, popularity, career success, or sexual 

success. Consequently, the packaging and labels cannot contain insinuations, suggestions or any 

message that arouses such appreciations. 

 

c) Contain false or misleading advertising using expressions such as "soft", "light", "light", "Mild" or 

"low in tar, nicotine and Carbon Monoxide" cigarette. 

 

For the Chamber, there is no doubt that the Ministry of Health and Social Protection does have competence 

to review the packaging and labeling of cigarettes comprehensively; its powers are not limited to warning 

phrases and pictograms, as the plaintiff considers it, because it would imply the exclusion of control over 

other determining aspects in the marketing of the product. 

 

The principle of comprehensive review arises from article 13 of Law 1335 of 2009, that refers to the 

package, both to prohibit certain words and to include certain messages such as health warnings, in 

accordance with the provisions of article 16 ibid; the legislator was so rigorous that it demanded the 

verification of aspects such as the type of letter, the location, the percentage on the packaging, which 

reflects the highly regulated nature of the presentation of the package. 

 

Given the legally imposed restrictions on tobacco, it is appropriate that the Ministry of Health and Social 

Protection, as the health authority in charge of public policy in the health sector, review all the elements 

of product packaging and labels; a failure to carry out a comprehensive exercise would indicate that 

production and marketing companies could introduce promotional or advertising elements, which is 

prohibited by Colombian legislation, based on what Article 16 of Law 1335 of 2009 provides, in 

accordance with the WHO Framework Convention on Tobacco Control, or introducing phrases that are 

not consistent with the warnings and pictograms, that is, that blur them and make them ineffective. That 

would be a conflict between the warning and the commercial slogan, so that the latter neutralize the effects 

of the former. 
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It should be taken into account that the box or packaging by itself is a fundamental element of promotion, 

even more so when all kinds of advertising of tobacco and its derivatives in the media are prohibited. It is 

neither effective nor consistent with the warnings and pictograms that recall the harm caused by tobacco 

to mention elements that incite and invite to enjoy its consumption; hence there must be correspondence 

between the texts that are incorporated. 

 

In no way would it be logical for the Ministry, in the case of cigarettes and other tobacco derivatives, not 

to carry out a comprehensive preliminary study of the simulation of the labeling and packaging of 

cigarettes, and to restrict its competence to reviewing the warnings and pictograms, allowing them to be 

produced and go into the market with ambiguous or non-harmonic messages, just as it would not be logical 

if the control was done after, once they are on the market already, as the plaintiff intends to understand it. 

 

So, in other words, the Chamber considers that the packaging and labels of tobacco and its derivatives 

should not be ambiguous, therefore, as provided by the law, before the products are produced and 

marketed, companies must send to the Ministry of Health and Social Protection in advance a simulation 

of these, for a prior control, precisely to prevent that in a subsequent control carried out by the competent 

entities it is established that there are elements that constitute advertising that encourages and stimulates 

their consumption or that are misleading, subsequently initiating an administrative procedure that could 

culminate in a sanction. 

 

It is important to bear in mind, again, that the cigarette package constitutes a fundamental instrument for 

the promotion of the product, which constitutes the only means of advertising, hence the importance of its 

rigorous examination. 

 

Regarding the sanctioning powers, there should be no confusion since they are in accordance with the 

subsequent control, inspection and surveillance functions, which, among others, the health authorities and 

the Superintendency of Industry and Commerce have within their powers. 

 

2. The challenged acts constitute censorship and expropriation. 
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When examining the expressions that were prohibited in the accused acts, namely, "Click & On", "Click 

& Roll", "Krystal Frost", "Filter Kings" and "Frozen Nights", the Chamber, taking into account what was 

stated in the act that resolved the appeal in the sense that "the examination requires a confrontation with 

linguistic, sociological, mentality and idiosyncrasy aspects that determine the behavior in the individual 

and stimulate a drive towards consumption", considers that these are clear examples of prohibited 

advertising messages, since both in their English language and in their translation into Spanish, they are 

persuasive, they encourage the public to consume cigarettes, reason enough for the Ministry of Health and 

Social Protection to have prohibited their printing on definitive packaging and labeling, since they do 

express dominance, enrollment in a status or letting oneself to be absorbed, electronic operation and 

feeling sensations of freshness and pleasure; there is no clarity in the information and therefore they are 

misleading, and the effects and risks of their consumption are not being considered. 

 

Examining each of the expressions, we have the following: 

 

- The expression "click & roll" translates pressing or push to enroll or enter a role, an expression 

that is easily translated into Spanish; this last expression in English comes from the verb "to 

enroll", which means matriculate, join, register in an organization4, which can be in a group or 

plan or in any activity or lifestyle; then the expression indicates that by pressing an item found in 

the cigarette the smoker enters a status or role that undoubtedly invites him to feel better; then 

there is no clarity in the information, enough reason for it to be misleading. Even if that was not 

the intention of the plaintiff, its use cannot be allowed, in accordance with the outlined rules; the 

inclusion of this expression also raises a renewed interest in the product, precisely because a 

mechanical movement with a clear technological content that is not common or usual for a 

cigarette or tobacco; this promotes curiosity and is especially attractive to young people. 

 

- The expression “click & on” translates pressing and push to turn on, an expression that is easily 

translated into Spanish, which, as in the previous case, arouses renewed interest in the product, 

precisely because a mechanical movement with clear technological content is neither common nor 

 
4 According to the DICCIONARIO MODERNO LAROUSSE – ESPAÑOL INGLÉS / INGLÉS ESPAÑOL (May 1993) the 
expression enrol or enrrol means “inscribe, sign up in the list (to include in a list). Register (in a register). Enroll (a student). 
Enlist. Register. Matriculate. Join. 
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usual for a cigarette or tobacco; this promotes curiosity and is especially attractive to young people. 

 
- The expressions "Kristal Frost" and "Frozen Nights" are not an intrinsic property, nor do they have 

an affinity with cigarettes, and have a purpose other than the act of smoking, as they highlight the 

cold, the freshness, the icy, to persuade and encourage its consumption. 

 

-  The expression "Filter Kings" highlights that the product has a Kings filter, associating it with 

distinction, predominance, primacy or superiority, which is not an intrinsic characteristic of the 

product and does contain promotional aspects. 

 

That prohibited advertising messages are framed in the definition established in Article 1, literal c) of the 

WTO Framework Agreement, as follows: 

 
"Article 1. List of expressions used: 
…. 
c) "Tobacco advertising and promotion" is defined as any form of commercial communication, 
recommendation or action, with the aim, effect or likely effect of promoting a tobacco product or 
tobacco use; 
…. ”. 

 
Undoubtedly, the prohibited expressions have the effect or possible effect of promoting cigarette 

consumption, as has been expressed and explained by the Ministry of Health and Social Protection, for 

which there is no censorship, because these advertising messages ignore the total prohibition of 

advertising, promotion and sponsorship of tobacco products, provided in Law 1335 of 2009, since they 

draw attention and encourage consumption, when used both in English and in Spanish; furthermore, 

allowing them would not be consistent with the educational campaigns referred to in the same Law. 

 

What was expressed by the plaintiff in its appeal, in the sense that that prohibition does not allow a tobacco 

company to manufacture a new product or create new technologies or new product presentations, is not 

correct, because it can produce and market it, but what is not allowed is its advertising and promotion, 

which, in this case, if the entity had allowed it, would be done in the same box; thus, the assessment made 

by the defendant is proportional, reasonable and in accordance with the objective to be achieved of 

discouraging the consumption of cigarettes and tobacco and its derivatives in general and to protect non-

smokers, especially minors and adolescents, since the expressions are suggestive and invite to consume 
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the product; in the words of a quo, the prohibited expressions have a different meaning than simply 

indicating the characteristics of the product. 

 

The contested measures protect a right of higher rank than economic freedom and private initiative, such 

as protecting the public interest, life, physical integrity and the principles related to health, and represents 

a reduction in costs incurred in the health system for the damage caused by tobacco and its derivatives; 

furthermore, property and business have a social function that implies obligations. 

 

It is relevant to take into account what was expressed by the Constitutional Court through judgment C-

830 of October 20, 20105, which declared enforceable, among others, Article 16 of Law 1335 of 2009, 

which, as already seen, prohibited all form of promotion of tobacco products and their derivatives. On that 

occasion the Constitutional Court stated: 

 
“The total prohibition measure, in the opinion of the Court, responds to an adequate and sufficient reason 
that justifies such limitation. Indeed, different sections of this decision show that there is a global consensus 
about the serious consequences that tobacco consumption entails for the health of people, both active and 
passive smokers, as well as for the environment. Thus, this consensus has served as the basis for 
international instruments such as the FCTC to establish obligations on States to control and discourage 
tobacco use. On the other hand, there is no doubt that the advertising message, as an instrument aimed at 
persuading the individual to make a particular consumption decision, is an element of particular importance 
for the promotion of the use of tobacco products. 
 
The link between advertising and tobacco consumption is described in sufficiency by the Guideline for the 
application of article 13 of the FTCT. According to that document, this relationship is explained by the fact 
that it is a sufficiently documented matter that tobacco advertising, promotion and sponsorship increase 
tobacco consumption and that total bans on advertising, promotion and sponsorship decrease that 
consumption. Consequently, the imposition of intense restrictions on those activities is an adequate measure 
to comply with the constitutionally mandatory purpose for the State of guaranteeing the health of the 
inhabitants and the environment (Art. 49 Political Constitution) through, in the present case, the 
discouragement of the consumption of tobacco products. 
 
On that sense, the prohibition of advertising and promotion of tobacco products and the severe limitation 
of sponsorship by the companies that produce them is an expression of the principle of solidarity. The 
undeniable restriction of economic freedoms included in the described proscriptions seeks to fulfill first 
order social purposes, such as the preservation of public health and the environment. The legal system, as 
has been stated, allows the production and commercialization of a product that is intrinsically harmful to 
physical integrity and the environment, but restricts to a high degree the possibility that its consumption is 

 
5 Reporting judge: Dr Luis Ernesto Vargas Silva. 
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promoted directly or indirectly. This is done with the sole purpose of discouraging (but not prohibiting) its 
use and, in this way, negatively influence the enormous social costs derived from diseases and other harmful 
effects that are generated from tobacco consumption. In this regard, it must be emphasized that this social 
cost is increased by the nature of the diseases associated with tobacco consumption, as it is a statistically 
appreciable cause of mortality, as was well documented by several of the participants in the present judicial 
process. Assuming the categories offered by comparative constitutional law, there exists in the case of the 
prohibition of tobacco advertising, promotion and sponsorship, both a substantial interest of the State, 
related to the assurance of the highest level of public health and environmental sanitation, as well as a link 
between the end sought and the measure imposed. The latter in the understanding that the aforementioned 
activities have as a common objective to encourage the consumption of tobacco products and their 
derivatives, therefore, its limitation and prohibition would affect the reduction of this consumption. 
 
…. 
 
Conclusion 
 
35. Articles 14, 15, 16 and 17 of Law 1335/09, studied harmoniously, allow us to conclude that the legislator 
established the total prohibition of advertising and promotion of tobacco consumption, as well as the 
restriction of sponsorship in cultural and sporting events when it is aimed at direct or indirect advertising 
of tobacco products and their derivatives. These measures are compatible with the freedom of business and 
free private initiative, since the legislator may impose restrictions, even at the level of prohibition, on 
commercial advertising, when compelling reasons concur that make measures of this nature proportional. 
In the case analyzed, there is a global consensus about the intrinsically harmful nature of tobacco products 
and their derivatives, taking into account the true, objective and verifiable damage that it causes to the 
health of those who consume it and passive smokers, as well as to the environment. This verification, added 
to the fact that the legal prohibition in question (i) does not affect the essential core of economic freedom, 
since it is compatible with the production and commercialization of tobacco products and their derivatives; 
(ii) preserves the right of consumers to know about the effects and consequences of the consumption of 
those goods; and (iii) it is the development of commitments signed by the Colombian State in matters of 
tobacco control, allows us to conclude that the legal provisions analyzed do not contravene the 
aforementioned freedoms.” 

 
Therefore, there was no expropriation, since the Ministry of Health and Social Protection did not 

appropriate the brands and expressions, but rather, in the previous review that it makes to the simulation 

of the labeling and packaging of cigarettes presented by the plaintiff company, it legally prohibited 

expressions from appearing in the final product. 

 

So, as stated by the Ministry of Health and Social Protection in the challenged communication no. 

2100000-7742 of February 1, 2012, although the trademark expressions “Click & On”, Click & Roll”, 

“convertibles” and “ON” have trademark registrations issued by the Superintendency of Industry and 

Commerce, the Laws 1109 of 2006 that approved the Framework Convention for Tobacco Control, 
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declared enforceable by the Constitutional Court through judgment C-665 of 2007, and 1335 of 2009, 

were in force already, as well as Resolution no. 3961 of 2009, which means that the registrations were 

granted when there was already a total prohibition of advertising, promotion and sponsorship of tobacco 

products, then the plaintiff, as expressed throughout these considerations, cannot use them on the labels 

and cigarette packaging, in accordance with the provisions of the challenged acts. 

 

On the other hand, as stated by the entity in the same communication, the brands "PALL MALL 

KRYSTAL FROST" (mixed and nominative) and "KOOL FROZEN NIGHTS" (nominative) have 

trademark registrations issued in a period prior to the entry into validity of the aforementioned subsequent 

provisions, which in accordance with the above, do not prevail over the fundamental right to health, then 

the non-authorized expressions by the contested acts cannot be used by the plaintiff company. 

 

As stated by the defendant in its response to the request of reconsideration, although there is a property 

right over the trademark in a broad sense, in addition to its protection by national and community 

regulations, they cannot prevail over human rights treaties, such as those that protect the right to health, a 

view that has been upheld by the Constitutional Court in judgment C-256 of May 27, 19986 by stating: 

 
“Neither integration treaties nor community law fall under the assumptions regulated by article 93 of the 
Constitution, since, without ignoring their respect for the higher principles of the constitutional system, 
their purpose is not the recognition of human rights, but the regulation of economic, fiscal, customs, 
monetary, technical and other aspects. There is no superiority of community law over the Constitution, and 
it is not true that it shares the same hierarchy with it. Additionally, community law does not constitute an 
intermediate normative body between the Political Constitution and ordinary law, since the approval of 
treaties by Congress is carried out by means of an ordinary law, so that, when things are analyzed from 
the perspective of the review of constitutionality, the alleged contradictions between the law and the Andean 
community law do not give rise to the declaration of unenforceability, whose presupposition is the non-
conformity of an inferior legal provision with a superior one and not with another of the same hierarchy 
or one coming from some community body". 
 

It is pertinent to bring up the official communication 12-45937 of March 26, 2012, which is on page 395 

of the main judicial file, by means of which the Superintendent of Industry and Commerce, in response to 

a communication that the Minister of Commerce, Industry and Tourism sent to the Minister of Health and 

Social Protection regarding cigarette packages not approved by this entity, in which, among others, 

 
6 Speaking magistrate: Fabio Morón Díaz. 
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considered: “It should be noted that although the registration of a trademark grants the owner the right 

to the exclusive use of the sign, in relation to a specific product or service, this does not prevent the owner 

of the registration from having to comply with the legal permits or authorizations that are required to 

carry out the activity of production or commercialization of the products or services distinguished with 

the brand ”. 

 

3.  Violation of the principle of legitimate expectations. 

 

Policies regarding the discouragement of the consumption of tobacco and its derivatives tend to be stricter, 

without getting to the point of prohibiting its production, commercialization and consumption; the 

defendant entity is the one that sets the prevention policies, which in health matters are progressive7 and 

gradual, based on standards, good practices and research to protect health. 

 

As stated by the defendant, the guarantee of legitimate expectations in the actions of individuals and the 

administration does not impose on the latter the impossibility of adopting changes in the legislation or in 

the strategies for the implementation of public policies that prove to be a better adaptation to constitutional 

and legal texts; then the accused official communications, which were the result of a prior control by the 

competent entity whose duty is to annually verify and control the warning phrases, legends and pictograms 

of the packaging and labels, in order to adapt them to current regulations on the matter, are not surprising 

or excessive and are backed by laws that have been declared in accordance to the Constitution. 

 

The mentioned annual verification or prior control indicates that the authorization issued by the Ministry 

is not indefinite, does not generate rights for subsequent periods, since its validity is limited in time, as 

was appropriately observed in the appealed judgment; it is therefore not correct to dispute the challenged 

acts, arguing, as the plaintiff does, that it was previously authorized to include on the labels and packaging 

the expressions that are now prohibited through the communications whose invalidity is requested. 

 

4. Violation of the right to equality. 

 
7 The Constitutional Court, through ruling C-507 of May 21, 2008, Reporting Judge: Dr. Jaime Córdoba Triviño, referred to 
the principle of progressivity in the following terms: “In short, from the principle of progressivity (the obligation to move as 
quickly towards the goal) derives the prohibition of regressivity. Thus, the State is obliged to progressively increase the 
satisfaction of social rights and is prohibited, at least prima facie, from going back on the progress made.” 
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The plaintiff in the memorial of the lawsuit and in the addendum to it did not propose as an argument the 

violation of the principle of equality, for which the defendant did not refer to it. By communication of 

June 18, 2013, the plaintiff in due time and in accordance with article 173 of the Code of Administrative 

Procedure, amended the lawsuit and added another argument that it called “Violation of the principle of 

equality”, about which it only stated that “My client has received unequal treatment with respect to similar 

requests made by other companies” and requested that the defendant send some evidence that is in the 

file. Nevertheless, as stated by the defendant in the answer to the amendment of the lawsuit, it did not 

develop the argument nor explain it; the same happened in the opening and evidence hearings that were 

held in the first instance. In any case, it should be taken into account that both the Ministry of Health and 

Social Protection and the a quo emphasized that in other cases the withdrawal of expressions that 

stimulated cigarette consumption was ordered. 

 

Now, the truth is, as stated in the appealed judgment, that the plaintiff did not present any arguments that 

supported this petition of nullity, as required specifically and explicitly by paragraph 4 of article 162 of 

Law 1437 of 2011, which means that it failed to comply with the legal duty to explain the reason of the 

alleged violation. 

 

The Chamber notes that there is evidence in the file that, prima facie, could demonstrate a different 

treatment, but the truth is that, on the one hand, the arguments must be presented and argued on the 

appropriate procedural stage and that did not happen in this case; and on the other hand, the Administrative 

Chamber has argued that if the Administration made a mistake on other occasions it per se cannot imply 

that it should do so in other cases8. In other words, an error cannot involve a chain of errors under the 

pretext of protecting the principle of equality. 

 

What the Chamber does notice is that in the answer to the lawsuit the entity explains that although the 

expressions “ice press” and “press the filter and activate the ice ball capsule” were approved to the 

company COLTABACO S.A, used in the reference Marlboro Ice XPress for the period 2012-2013, by 

means of an official communication dated April 18, 2013 addressed to the Vice Minister of Foreign Trade 

 
8 Judgment of September 17, 2015 (File No. 2008-00152-00, Plaintiff: Pegatex Limitada, Reporting Judge: Dr. María Elizabeth 
García González). 



Unofficial Translation 

(folio 317), in response to a communication from the British Embassy, it reported that the Directorate of 

Promotion and Prevention requested to that tobacco industry the withdrawal from the packaging of 

expressions that promote the consumption of the product, advertising and/or promotional phrases, that 

ascribe special qualities and/or that represent a better choice for the consumer. 

 

In conclusion, the Chamber must confirm the judgment that denied the claims of the lawsuit, as in fact it 

will be provided in the decision of this ruling. 

 

In light of the foregoing, the Council of State, Administrative Litigations Chamber, First Section, 

administering justice on behalf of the Republic and by authority of the Law, 

 

DECIDES: 

 

TO CONFIRM the judgment of July 24, 2014, ruled by the Administrative Court of Cundinamarca, First 

Section. Subsection “B”, which denied the claims of the lawsuit. 

 

Once this decision is final, to return the file to the Administrative Court. 

 

BE IT HEREBY COPIED, NOTIFIED AND COMPLIED WITH 

  

It is recorded that this judgment was read, discussed and approved by the Chamber in the session of 

September 24, 2015. 

 

MARÍA CLAUDIA ROJAS LASSO MARÍA ELIZABETH GARCÍA GONZÁLEZ 
                Chief Justice  
 

 
ROBERTO AUGUSTO SERRATO VALDÉS  GUILLERMO VARGAS AYALA 
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	REPORTING JUDGE: DR. MARÍA ELIZABETH GARCÍA GONZÁLEZ.
	REF: Common file no. 2012-00607-01.
	Appeal against the judgment of July 24, 2014, issued by the Administrative Court of Cundinamarca, First Section, Subsection “B”.
	Plaintiff: BRITISH AMERICAN TOBACCO COLOMBIA S.A.S.
	The Chamber proceeds to decide the appeal filed by the plaintiff against the judgment of July 24, 2014, delivered by the Administrative Court of Cundinamarca, First Section, Subsection “B”, which denied the claims of the lawsuit and ordered the plaint...
	I. FACTS
	I.1-. The Company BRITISH AMERICAN TOBACCO COLOMBIA S.A.S. submitted an action of nullity and restoration of the right, set forth in article 138 of the Code of Administrative Procedure and Administrative Litigations, filed a lawsuit before the Adminis...
	MAIN CLAIMS
	1. 1. Communications no. 2100000-7742 of February 1, 2012 and 21000000-74028 of April 13, 2012, and official communication no. 116613 of June 5, 2012, issued by the Ministry of Health and Social Protection, are null.
	2. In order to restore the right, to order the Ministry of Health and Social Protection to authorize the commercialization of the packages presented by the company in its original form and to pay all the financial losses duly indexed, caused with the ...
	3. Order the defendant entity to pay the costs.
	4. Stipulate that on the orders issued in the judgments, moratorium commercial interests are caused as provided for in article 177 of the Code of Administrative Litigation (C.C.A.), from the moment the judgment becomes enforceable until when its effec...
	ALTERNATIVE CLAIMS
	1. Declare that an unlawful damage was caused with communications nos. 2100000-7742 of February 1, 2012 and 21000000-74028 of April 13, 2012, and official communication no. 116613 of June 5, 2012, issued by the Ministry of Health and Social Protection.
	2. By way of reestablishment of the right, order the Ministry of Health and Social Protection to pay all financial losses duly indexed, caused with the issuance of the contested acts.
	3.  Order the defendant entity to pay the costs of the judicial proceedings.
	4. Provide that on the orders issued on the judgment, moratorium commercial interests are caused as provided for in article 192 of the Code of Administrative Procedure and Administrative Litigations, from the moment the judgment becomes enforceable un...
	I.2-. The plaintiff pointed out, in sum, the following facts:
	That in compliance with Resolution No. 3961 of 2009, article 6, since 2010 it has presented the corresponding cigarette packages to the Ministry of Health and Social Protection, which has provoked different decisions by the entity, that at the beginni...
	That on January 2, 2012, it submitted to the Ministry of Health and Social Protection the request for approval of the designs of health warnings on cigarette packages, attaching the corresponding simulations for the period between July 21, 2012 and Ju...
	It reported that through communication no. 2100000-7742 of February 1, 2012, the Director of Promotion and Prevention of the Ministry of Health and Social Protection, decided not to approve some simulations of designs on which he made observations, an...
	That against the previous decision it filed in time a reconsideration petition and as a subsidiary an appeal arguing the following: lack of competence, censorship, expropriation and violation of legitimate expectations.
	That the petition for reconsideration was decided by the same judicial authority through communication no. 21000000-74028 of April 13, 2012, confirming the decision, arguing that the entity is competent to carry out a comprehensive analysis of the lab...
	That, in addition, regarding the arguments of the company in relation to the censorship and expropriation without compensation, the Ministry argued that some of these trademark registrations were subsequent to the advertising control regulations and t...
	It explained that, simultaneously to the filing of the appeal and, without renouncing its nonconformity in the administrative entities and judicial courts, it presented new simulations with the restrictions imposed by the entity, because if it did not...
	That, in turn, through communication no. 116613 of June 5, 2012, the Vice Minister of Health and Provision of Services, confirmed the decision, without adding any other argument, which was notified personally the following day.
	It noted that, being within the term of the law, it submitted a request for extrajudicial conciliation, which culminated in the certification of non-agreement on October 4, 2012.
	I.3-. It considered that articles 1, 4, 6, 20 and 58 of the Political Constitution were violated; as well as article 13, paragraphs 1, 26 and 33 of Law 1335 of 2009 and article 6 of Resolution No. 3961 of 2009.
	It explains its arguments in the following terms:
	1. Lack of competence and violation of the principle of legality.
	It considers that the Ministry of Health and Social Protection does not have the competence to control the information contained in the totality of the cigarette package, because this competence is specific to control the warning phrases and pictogram...
	That the foregoing implies that the General Directorate of Public Health of the Ministry of Health and Social Protection does not have a general competence to control the rest of the content of the information found on the packaging, that is, that the...
	It considered that the entity does not have competence to control compliance with the prohibitions contained in articles 13 of Law 1335 of 2009 and 5 of Resolution no. 3961 of 2009, since that competence is held by the police authority, according to t...
	That, in addition, the administrative act that decided the petition of reconsideration was issued by the Director of Promotion and Prevention, even though the competence was expressly assigned to the General Directorate of Public Health of the Ministr...
	It considers that if, of the sake of argument, it is accepted that the competence has been rightfully exercised, the assessment it has made would be disproportionate and unreasonable, because the intrinsic characteristics of the products are not adver...
	- The expression "Click & On" describes a new mechanism in cigarettes that allows the smoker to press the capsule located in the filter to release the additional content of menthol, therefore, the expression "ON" is not intended, as it is assumed by t...
	- The term "Click & Roll" describes a new mechanism in cigarettes that allows the smoker to squeeze the capsule located in the filter, then press it, rotate the cigarette to spread the menthol content of the capsule, so that it converts a normal cigar...
	- The expression "Krystal Frost", which has the corresponding trademark protection, cannot be understood in the sense that when smoking the body reduces its temperature.
	- The expression "Filter Kings" is technical, which refers to the qualities of the product, in the sense of highlighting the filter system inherent in the cigarette, and the word King only generates the effect on the consumer of recognizing one of the...
	- . The expression "Frozen Nights", in addition to referring to the characteristics of the product, does not expressly infer or indicate that it should be consumed in cold weather, because if it was it would not be sold in the Caribbean Region.
	2. Censorship. Expropriation.
	It considers that the Ministry does not have unlimited control and is preventing the company from transmitting legitimate messages to the public that describe the qualities of the product and, in addition, it expropriates without compensation, since m...
	3. Violation of the principle of legitimate expectations.
	Through PROTABACO S.A.S. and the company, the request for approval of the health warning designs of the cigarette packages of their ownership has been submitted three times to the General Directorate of Public Health of the Ministry, which were approv...
	That the Administration abruptly changed its position, contradicting its own actions; that if the acts were permissive, tolerant and repeated, they gave the expectations of duration of a legal provision; this must be protected by the State by virtue o...
	4. Violation of the principle of equality.
	It indicates that it has received an unequal treatment compared to similar requests made by other companies.
	I.4- ANSWER TO THE LAWSUIT.
	The Ministry of Health and Social Protection opposed to the claims of the lawsuit, with the following arguments:
	It considered that the legal reasons of the plaintiff are unaware of the institutional evolution of the entity regarding the process of implementation of the first legally-binding international treaty on public health, such as the Framework Agreement ...
	In this sense, the country has already developed an analysis on the importance of tobacco consumption control as a risk factor attributable to chronic non-communicable diseases, in the debates of Laws 1109 of 2006 and 1335 of 2009, when Congress defin...
	It considers that the evaluation of monetary losses and the presumed damage alleged by the plaintiff is the result of a financial and private analysis that implies a decontextualized approach to the economic cycle, and that this evaluation is far from...
	It noted that all the measures designed in the Framework Convention are aimed at reducing consumption and exposure to tobacco, therefore, commercial losses should not be estimated by an industry that produces and markets the product, as this is a circ...
	It presents as arguments in favor of the measures taken the following:
	That by virtue of the Political Constitution, it is the governing body in health matters, corresponding to it the formulation and adoption of policies, general plans, programs and projects of the Health Sector and the General System of Social Security...
	The implications of tobacco use on human health.
	Since the 1950s, studies have been published showing the association between tobacco use and the presence of diseases that identify the clear association between lung carcinoma and smoking, showing that this effect varies according to the amount smoke...
	That these studies explain that cigarette smoking and inhaling smoke have been an important factor in the increase in bronchogenic carcinoma, chronic bronchitis, lung cancer and upper respiratory and upper digestive tract cancer, pulmonary tuberculosi...
	It pointed out that the studies have shown the clear association that exists between tobacco consumption and the appearance of diseases, which have supported the implementation of public policies for tobacco control, led by the World Health Organizati...
	It noted that it is estimated that the majority of smokers in the world started consumption before the age of 18, and 25% of these started it before the age of 10, and the aggressive marketing of tobacco companies that has reached young people by easi...
	It indicated that in Colombia various studies have been carried out to determine the extent of tobacco consumption in the population, which have contributed to the construction and orientation of actions in public health, and that there are also morta...
	It warned that while the tobacco production activity generates high income for the industry, it represents a high cost for the health system and the families of smokers, from which it is concluded that the claim of the industry is disproportionate and...
	In relation to advertising and tobacco consumption, the entity, supported by different studies that it cites, expressed:
	That it is recognized that the effect of tobacco advertising and its consumption influences the attitude of non-smoking adolescents and makes them prone to trying cigarettes.
	It was identified that external stimuli, such as tobacco-related advertising, cause anxiety and neuronal reactivity mainly in moderately dependent smokers, and that neuronal activity in highly dependent smokers is probably triggered by internal stimul...
	That it has been concluded that media communications play an important role in the formation of knowledge, opinions, attitudes and behaviors related to tobacco; tobacco advertising has been dominated by three themes, namely: the provision of satisfact...
	That then the rationale for implementing a comprehensive ban on tobacco advertising and promotion includes: the health consequences of its consumption; the misleading nature of various promotional campaigns; the inevitable exposure of young people to ...
	The entity asserted that the most effective intervention to achieve a decrease in tobacco consumption is the increase in taxes, followed by the restriction of advertising, especially in the packaging, that is, in the presentation of the product, inclu...
	It explained, supported by studies, that among the restrictions to the package that can be ordered are: warning texts and images that occupy at least 50% of the pack; that the brand texts are uniform among tobacco companies; that the color of the pack...
	That Colombia is not alien to the consumption of tobacco and the exposure to smoke, for this reason, the Ministry, supported by scientific evidence, must observe the regulations on tobacco control that are present in the Colombian legal system and thu...
	It stressed that, developing constitutional principles, a strengthened protection is established for certain sectors of the population such as children and adolescents, and therefore, measures to discourage tobacco use are directed especially to this ...
	That, in addition, in a Social State under the Rule of Law, the concept of public health has an essential character because it seeks to prevent disease, prolong life, promote and maintain mental, physical, social health and occupational rehabilitation...
	It explained that the power of intervention is broad, because although there is free economic activity and private initiative, the State can rationalize it in public and private services in order to improve the quality of life of the inhabitants, as t...
	That in accordance with Law 100 of 1993 and its modifications, the work of management in the health sector is expressed in many ways; this is how it articulates the basic principles of the system, such as those of equity, enforcement, prevention and q...
	It argued that within the previous context, where the work of the States cannot be passive, as it impacts health policy, the World Health Organization has recommended measures to face the tobacco epidemic and develop the commitments acquired in the Fr...
	These measures include: monitoring tobacco use and prevention policies; protect the population from exposure to tobacco smoke, such as establishing non-smoking places; offer help to quit using tobacco; warn of the dangers of tobacco, especially on pac...
	For the specific case, it explained that in accordance with the above, the entity does have competence for the comprehensive evaluation of the packaging and labeling of tobacco products and their derivatives.
	It argued that Law 1335 of 2009, which is a development of the Framework Agreement, highlights the mechanisms for the control of tobacco and its derivatives, in terms of its consumption, sale, advertising, promotion and sponsorship, as well as health ...
	That article 13 of Law 1335 of 2009, on the packaging and labeling of tobacco or its derivatives, provided that the Ministry, within three months of its entry into force, would proceed to regulate it, for which it issued Resolution No. 3961 of 2009, i...
	It insists that the fact that cigarette packages constitute a fundamental instrument for their promotion cannot be lost in sight, especially in countries where there are strong advertising restrictions on television, radio and written media, so the en...
	It considered that the above is closely associated with the right to know and be informed, which is supported by the consumer protection established in Law 1480 of 2011, so that if the language of the warning is to be effective, it must be confronted ...
	It specified that a differentiation must be made between the prior control carried out in the entity and the subsequent control that corresponds to the Superintendency of Industry and Commerce.
	It clarified that although Resolution No. 3961 of 2009 refers to the then General Directorate of Public Health, as provided in article 19 of Decree-Law 205 of 2003, the Directorate of Promotion and Prevention assumed the attributions of the former in ...
	Finally, it asserted that what the cigarette box should include has to do not only with the warning itself but with the correspondence of the texts that are incorporated and that in any case the technical review that it carries out includes all the as...
	Regarding the censorship and expropriation invoked by the plaintiff, it pointed out that the prior control carried out by the entity regarding the labeling and packaging simulations allows it to request the withdrawal of any advertising and/or promoti...
	It argued that the Constitutional Court in judgment C-830 of 2010 indicated that commercial advertising of tobacco products can be limited by the State, because there are public health reasons, and that from that it is not possible to conclude that a ...
	That health is a fundamental right that prevails over freedom of expression, which is why the expropriation is not applicable in this case, under the understanding that the Ministry at no time has acquired the right of ownership over the commercial sl...
	It asserted that in the Colombian legal system, property and business activity have a social function that implies obligations.
	That in the specific case, the phrases and elements registered as mixed and nominative trademarks, which should have been removed from the packs, do not constitute qualities of the product, an argument that was used by the plaintiff to rebut the decis...
	- Click & On. The word "on" is universally known as ignition for any electronic device and is not proper or natural to a cigarette, and the term "click" necessarily refers to the action prior to lighting and does not correspond to the act of smoking; ...
	- Click & Roll. They are expressions alien to cigarettes and are related to the effect of allowing oneself to be involved in an activity once the button that releases the menthol is activated or pressed, and is related to the socialization that the be...
	- Krystal Frost. In this case, the plaintiff only points out that the Ministry’s interpretation is unreasonable but does not formulate an interpretative possibility; in reality, neither crystal nor the frost that forms in some refrigerators (no frost)...
	- Frozen Nights. As in the previous case, there is no relationship or intrinsic reference that allows any affinity with the cigarette; the expression highlights the cold, the freshness, and the icy.
	- Filter Kings. Neither in this case there is a property of tobacco that stands out; it is not known how the Kings are associated with tobacco, unless cultural and social relations or other aspects that are specific to tobacco are made out.
	It concludes that if one looks at the aforementioned words to characterize the product it could hardly be thought that they describe a cigarette, tobacco product or something similar to it; they are related to phrases such as activity, coldness, trans...
	- Regarding the alleged violation of legitimate expectations, it pointed out that the public health measures used for the implementation of tobacco control policies are progressive and their application is supported by the evolution of global scientif...
	It explained that article 13 of Law 1335 of 2009, which develops the matter of labeling and packaging of tobacco products, establishes that the periodicity in the rotation of health warnings "will be done at least annually according to the regulations...
	That, then, the health warnings contained in the cigarette packages must be rotated annually, and the Ministry proceeds to review them and carry out the control over each reference, a process that involves both the verification of the formal warning r...
	It concludes that, then, the guarantee of legitimate expectations in the relations between individuals and the Administration does not impose on the latter the impossibility of adopting changes in the legislation or in the strategies for the implement...
	Regarding the argument about the right to equality, included in the reform of the lawsuit, it warned that the plaintiff did not give any reason to support it; it brought up that by means of an official communication dated February 4, 2013, it requeste...
	II. INITIAL HEARING.
	In compliance with the provisions of Article 180 of Law 1437 of 2011, on October 31, 2012 the initial hearing was held, which the parties attended; the Public Ministry and the National Agency for the Legal Defense of the State did not appear in it, no...
	The objection of expiration of the action of nullity and reestablishment of rights was declared unfounded and, regarding the objection of non-existence of the obligation, it was considered that because it was a substantive argument, it would be addres...
	The parties indicated that they have nothing to comment regarding the correction of procedural defects and did not show a conciliatory intention.
	It was established that the charges brought by the plaintiff are: lack of jurisdiction and violation of the principle of legality; censorship and expropriation; violation of the principle of legitimate expectations and violation of the principle of eq...
	III. BASIS OF THE JUDGMENT UNDER APPEAL.
	The Administrative Court of Cundinamarca, First Section, Subsection “B”, denied the claims of the lawsuit and ordered the plaintiff to pay the costs.
	It expressed that addiction to tobacco and its derivatives is considered a public health problem worldwide and a great pollutant of the environment and therefore many countries have adopted mechanisms to restrict its consumption.
	That the World Health Organization, in response to the globalization of the tobacco epidemic, developed the Framework Convention for Tobacco Control of May 21, 2003 (WHO FCTC), and as stated in the preface of that document, it is “a treaty based on sc...
	It argued that Article 13 of the Framework Convention, in relation to tobacco advertising, promotion and sponsorship, established: that the parties recognize that a total ban on advertising, promotion and sponsorship would reduce tobacco use; that eac...
	That the Framework Agreement was subject to a review ex officio by the Constitutional Court, which declared it enforceable through judgment C-665 of 2007 and was promulgated through Decree 2871 of 2008; that to develop it, Law 1335 of 2009 and Resolut...
	That Law 1335 of 2009 aims to contribute to guaranteeing the rights to health of the inhabitants of the national territory, especially those under 18 years of age and the non-smoking population, for which it regulates consumption, sale, advertising an...
	Regarding the arguments for the nullity proposed by the plaintiff company, it indicated:
	1. Regarding the argument of lack of competence and violation of the principle of legality, it argued that in accordance with the provisions of Article 2 of Decree 4107 of 2011, it was established as a function of the Ministry of Health and Social Pro...
	That there is evidence that one of the ways to encourage tobacco consumption, especially in minors, is through packaging and labeling, therefore Article 13 of Law 1355 of 2009 established provisions to regulate this aspect and Article 16 ibid establis...
	That the labeling simulations, which were not approved through the challenged acts, constitute the promotion of tobacco consumption, due to non-compliance with the provisions of article 16 of the aforementioned Law 1335, in accordance with the provisi...
	It explained that regarding the meaning and scope of the concept “promotion” indicated in article 16 of Law 1335 of 2009, the Constitutional Court, through ruling C-830 of 2010, stated that the term should be understood in a broad sense, which implies...
	That the contested acts highlighted as an argument that the information used in the labeling and packaging simulations encouraged and induced the consumption of tobacco, which is directly related to acts of promotion of the product and that the techni...
	It notes that the plaintiff itself, when estimating the amount of the claims, expressed that the matter is higher than the 500 legal monthly minimum wages, due to the impact derived from the reduction in sales, a statement that shows that the messages...
	2. Regarding the arguments of censorship and expropriation, the a quo states that the Constitutional Court, when carrying out the study of constitutionality of articles 14, 15, 16 and 17 of Law 1335 of 2009, weighted the fundamental rights to work, fr...
	It specified that the rights to economic and business freedom are not absolute and must be weighed with principles such as solidarity and with other rights such as public health, life, a healthy environment and the rights of children and young people,...
	It stressed that the Ministry of Health and Social Protection did not appropriate the slogans and brands of tobacco products and their derivatives, which are commercialized by the plaintiff, and that, with the issuance of the challenged acts, the comm...
	3. Regarding the alleged violation of the principle of legitimate expectations, it pointed out that it derives from the principle of legal certainty, of Rule of Law and the principle of good faith, which indicates that the trust that the company place...
	That in relation to the scope of the principle of legitimate expectations, the case-law of the Council of State has established that the application of this principle is not an obstacle for the Administration to carry out programs that modify such fav...
	It considers that from the comprehensive analysis of the documents provided to the process, it is concluded that there is no evidence that certifies in a concrete, suitable and reliable way that for the periods of July 2010 and July 2011 and from this...
	Regarding the alleged violation of the principle of equality, it pointed out that the plaintiff did not provide any arguments that supported the petition, as required by number 4 of article 162 of Law 1437 of 2011, which is a sufficient reason to reje...
	That the truth is that all tobacco companies were asked to remove advertising and/or promotional phrases in addition to the pictographic elements that contravene the provisions of Law 1335 of 2009, and that a set of Resolutions issued by the Ministry ...
	Regarding the subsidiary claims, the a quo explained that the administrative act causing unlawful damage constitutes a source of state responsibility, which shows that in order to obtain reparation for this damage, the company has as a judicial defens...
	That in accordance with article 165 of the Administrative Code, it is possible to accumulate in the lawsuit the claims of nullity, nullity and restoration of the right, those related to contracts and those of direct reparation, as long as they are rel...
	That then the subsidiary petition refers to the special damage that is defined by the case-law and the doctrine as an exceptional, abnormal and particular burden caused by a state agent that breaks the principle of equality before public charges, and ...
	It concludes that in this case there was no unlawful damage that is attributable to the Ministry of Health and Social Protection, since the plaintiff was imposed a burden that had a legal duty to bear, which is not excessive or disproportionate precis...
	Regarding the objection due to serious error of the expert opinion given at the request of the plaintiff in order to estimate the damages caused by the issuance of the challenged acts, the court considered that due to the fact that the pleas of the la...
	Finally, the a quo in accordance with the provisions of article 188 of the Code of Administrative Procedure considered that there was grounds to order the plaintiff to pay the costs.
	IV. BASIS OF THE APPEAL.
	In a memorandum registered in the folio 595 and following of the main notebook no. 7, the plaintiff requests the revocation of the appealed ruling, so that, instead, the claims of the lawsuit can be successful.
	It considers that despite the discursive exercise embodied in the judgment of July 24, 2014, the fundamental claims proposed against the challenged acts were not specifically analyzed, so it seems that the judgment was made in defense of the act of th...
	It explains the objections to the contested ruling in the following terms:
	1. Regarding the lack of competence, the Court used a generic, broad and convenient legal standard to support the legality of the contested acts, but it did not specifically describe –because it is impossible to do so– how such normative provisions su...
	If this were the case, article 13 of Law 1335 of 2009 would have never differentiated between the pictograms and the packaging, since it is not the case, as the Court claims, that what is shown in the pictogram may be disregarded with other informatio...
	It considers that this generic or broad way of assessing the legality, for reasons of apparent convenience, cannot be the way to establish the system of powers provided for in a Social State under the Rule of Law; whoever defines health policies does ...
	On the contrary, the Ministry of Health has a very clear competence: to validate whether the warning phrases and pictograms comply with the provisions of paragraph 1 of article 13 of Law 1335 of 2009; that competence does not extend to controlling the...
	That the same Ministry defined the terms "health warnings" and "warning phrases" in Resolution no. 3961 of 2009, which explains that in paragraph 1 of Article 6 idem it is established that health warnings and pictograms are one of the entity’s compete...
	It considers that what the Ministry of Health and Social Protection intends is to become the owner and controller of all the information found in the package or box, violating not only Resolution No. 3961 of 2009, but also its basic fundamental rights.
	It estimates that in no part of the Anti-Smoking Agreement, of Law 1335 of 2009 or of the aforementioned Resolution it is stated that the Ministry of Health and Social Protection is responsible for the control and verification of all the information o...
	It insists that the competence exercised in the challenged acts, and supported by the Court, rests on the idea of a broad or implicit competence, alien to the text of the legal provisions and opposed to the constitutional structure of the State.
	It considers that it is totally legitimate for the Colombian State to exercise control over ALL the information transmitted by tobacco companies, but what is debatable is who should exercise it.
	It refers to articles 13, 16, 26 and 33 of Law 1335 of 2009 and articles 219 and 220 of Title III of the National Police Code, concluding that those legal provisions define the competent authorities to exercise sanctioning and controlling power of the...
	It insists that in the Rule of Law there are no implicit powers or powers deductible by analogy; that the exercise of public powers conferred by the legal system to an authority is non-delegable and non-transferable, unless expressly delegated, as wel...
	2. Faced with the claim of censorship, it considers that if the previous argument is not accepted by the Conseil of State, the truth is that the Administrative Court itself determined that “the expressions used in the cigarette packs are constitutive ...
	It asserts that it is clear by the international instruments approved in Colombia by the Law, that the promotion of tobacco products is prohibited; that the Constitutional Court through judgment C-830 of 2010 determined that Law 1335 of 2009 is in acc...
	That in line with what was held by the Administrative Court, the Constitutional Court found that this limitation cannot prevent the transmission of information that refers to the quality of the product, insofar as it held that “on the contrary, there ...
	That the previous position was accepted by the Ministry in its reply when it stated that “in this way, it is counter-evident that it has eliminated all kinds of promotion in the form and scope defined by the Constitutional Court and packaging remains ...
	From the foregoing it concludes that if the information is merely informative and not promotional, the Ministry or any other authority cannot prevent it without incurring in censorship.
	It argues that the information conveyed on the packaging corresponds to product information that has been transmitted for many years and refers to the qualities of the product that allow the consumer to understand the type of product they consume and ...
	That in the expression Click & On the expression ON does not mean to intensify a feeling or passion, because this system of pressing the capsule is called “featuring convertible,” because it is a new presentation, then the translation of the entity is...
	It refers to the other expressions not permitted by the challenged acts, to assert, as it did in the lawsuit, that none of the descriptions has or can be understood as promotional, so that the entity did incur in an illegality.
	Faced with the expropriation charge, the plaintiff says that the Administrative Court failed to analyze that many of the information are commercial slogans that precede the new sanitary regulations and that they are authorized by the Colombian State r...
	It considers that the decisions of the entity in the contested acts, when prohibiting their use, are pari passu “indirect expropriations,” because they completely void the content of the right, therefore those decisions are illegal, because they do no...
	It maintains that there is evidence in the file, such as the certificates issued by the Superintendency of Industry and Commerce, with which it shows that it has rights over the expressions now prohibited, because they are registered as trademarks.
	3. In relation to the violation of the principle of legitimate expectations, it points out that through PROTABACO SAS and BRITISH AMERICAN TOBACCO COLOMBIA (South America) LTD, at the time it presented three times to the General Directorate of Public ...
	That the aforementioned Directorate approved the designs of health warnings for the annual period from July 2010 to July 2011 and July 2011 to July 2012, as well as the labels of all BRITISH AMERICAN TOBACCO cigarette packages; in these requests the p...
	It points out that the constitutional doctrine of legitimate expectations is intended to protect those situations of fact or mere expectations, such as the one regarding the approval of labeling and packaging, which although are situations that have n...
	It considers that if the acts were permissive or tolerant or repeated or gave expectations of the duration of their validity, a sudden change should protect situations related to the same facts (the same label) and legal provisions (Article 5 of Resol...
	4. Regarding the violation of the principle of equality, it argued that when discretion is handled unreasonably, it falls into arbitrariness, which is the breeding ground for inequality; that in the file there is sufficient evidence of how the Ministr...
	It points out that as explained in the allegations, for the year 2012, administrative act 2100000-7744 of 2012 indicates the approval of the product with the SOFT! description and the same happened in 2012 with the Marlboro Ice Xpress product that use...
	Finally, it clarifies that the risks derived from cigarettes are not being discussed, which is a fact that it admits; nor is it being discussed whether or not minors can smoke or if these products can be directly promoted to them, since it has strict ...
	It insists that the only object of the action has to do with the exercise of power and its limits; to declare the illegality of the contested acts is not to sponsor the consumption of cigarettes or to encourage or tolerate the transmission of misleadi...
	V. - ARGUMENTS OF THE PUBLIC MINISTRY.
	The Public Ministry, at the corresponding procedural opportunity, was silent.
	VI. - CHAMBER CONSIDERATIONS.
	The challenged acts:
	- Official communication no. 2100000-7742 of February 1, 2012.
	Through this official communication, the Ministry of Health and Social Protection did not approve, inter alia, some expressions used in the simulations of labeling and packaging of tobacco products due to non-compliance with regulations0F , in the fol...
	The document continues considering:
	"The study of the advertising phrases carried out regarding the aforementioned references is based both on the natural and obvious meaning of each word and expression, as well as on the context in which they are being used. This reflects the comprehen...
	Therefore, the expressions, promotional phrases and other advertising statements contained in the aforementioned references must be removed from the packaging of tobacco products, since this type of advertising, provided in each package evaluated, is ...
	… In this regard, the Honorable Constitutional Court in its Judgment 830-10 has specified:
	“…”
	Regarding the specific images, it should be reiterated that the total prohibition of advertising, promotion and sponsorship of tobacco products and their derivatives established in the Colombian legislation must be applied for all forms of communicati...
	- Official communication no. 21000000-74028 of April 13, 2012.
	The Ministry did not agree to the clarification, modification or revocation of the petition of reconsideration, namely: lack of jurisdiction, censorship and expropriation, and violation of the principle of legitimate expectations.
	It reiterated the national and international regulatory and jurisprudential framework that empowers the Ministry to make a comprehensive review of the packaging, within its objectives aimed at protecting health, which must be seen as a whole to get to...
	It explained that regarding the sanctioning powers granted by Law 1335 of 2009 to the National Police, these are in accordance with its functions of inspection, surveillance and ex post control of the measure, in the same sense in which the action of ...
	It considered that the analysis should depart from the understanding of the pack as a product of meaning that is composed of a series of elements that, in terms of public health, must be convergent, since there would be a conflict between the warning ...
	It concluded that the entity is competent; that the expressions "Click & On", "Click & Roll", "Krystal Frost", "Filter Kings" and "Frozen Nights" are clear examples of misleading advertising, they do not obey any quality of the product, on the contrar...
	Regarding the trademarks, “Click & On” (mixed), “Click & Roll” (nominative), “convertibles” (mixed) and “ON” (mixed), protected, it noted that they were granted after the Framework Agreement for the Tobacco Control - Law 1109 of 2006, Judgment C-665 o...
	Regarding the brands PALL MALL KRYSTAL FROST (mixed and nominative), and KOOL FROZEN NIGHTS (nominative), which have trademark registration before the recognition of the tobacco control regulations in Colombia, it pointed out the flagrant damage to he...
	Therefore, it considered that the rules on trademark law in this case cannot prevail over human rights treaties that establish the right to health, a view that has been upheld and, furthermore, the rights and interests of the consumer must be protecte...
	In relation to the alleged violation of the principle of legitimate expectations, it stated that it must be clear that the regulations that support all decisions on tobacco control are in continuous transformation and strengthening both at the nationa...
	It explained that, in the approvals granted in past evaluations, the analysis was limited to pointing out that the simulations of the health warnings of the packaging "comply with the technical aspects requested", but a packaging review was not made a...
	- Official communication no. 116613 of June 5, 2012.
	Through this official communication, the Ministry of Health and Social Protection confirmed the decision of February 1, 2012.
	It emphasizes that the Framework Agreement provides as general obligations of the State parties to protect, "those policies against the commercial interests and other interests of the tobacco industry, in accordance with national legislation."
	It notes that, in application of the “pro homine” principle, it is obliged to adopt the most favorable interpretation of human rights, as expressed by the Constitutional Court in judgment C-376 of May 19, 2010; that at the international level special ...
	It makes extensive reference to the Social State under Rule of Law through which it is recognized that health is a fundamental right; that the Political Constitution not only allows but also orders the intervention, which is justified in relation of t...
	It considers that the debate raised by the plaintiff is directed against Law 1335 of 2009, which declared enforceable the total restriction of tobacco advertising and its derivatives, rather than against administrative action.
	This communication restates the arguments presented in the acts that preceded it, regarding competition, censorship or expropriation and legitimate expectations, claims that the plaintiff directs on the challenged acts.
	Considering the foregoing, the Chamber decides on the objections that the plaintiff raises against the judgment of the Administrative Court, taking into account that it will be limited to addressing only the points or questions to which the appeal ref...
	1. The competence of the Ministry of Health and Social Protection is not complete, general or broad to review the packages, as considered by the a quo, since its specific competence is very clear “to validate whether the warning phrases and pictograms...
	Several reasons lead the Chamber to consider that the competence of the Ministry of Health and Social Protection to review the packaging or packages of cigarettes is comprehensive, which is inferred from the following legal provisions, mostly brought ...
	- Law 1335 of July 21, 2009, “Provisions by means of which the harm to the health of minors and the non-smoking population is prevented, and public policies are created for the prevention of tobacco consumption and the abandonment of smoker's dependen...
	"ARTICLE 5. PUBLIC ANTI-SMOKING HEALTH POLICIES. The Ministries of Social Protection and National Education will formulate, apply, periodically update and review comprehensive multi-sectorial national strategies, plans and programs for the control of ...
	ARTICLE 8. EDUCATIONAL PROGRAMS TO AVOID TOBACCO USE AND TO ENCOURAGE THE ABANDONMENT OF SMOKING. Minors must receive knowledge and educational institutional assistance, under the principles of public health, on the harmful effects of smoking, the inc...
	CHAPTER III.
	Provisions relating to the advertising and packaging of tobacco and its derivatives
	Article 13. Packaging and labeling. The packaging and labeling of tobacco products or their derivatives shall not a) be directed to minors or be especially attractive to them; b) suggest that smoking contributes to athletic or sporting success, popula...
	Paragraph 1. In all products of cigarettes, tobacco and their derivatives, warning phrases and pictograms must be clearly and unequivocally expressed, in the image or in the text, as the case may be, and in a rotating and concurrent manner. This rotat...
	In the packaging of tobacco products marketed in the country, those warning phrases and pictograms must appear on the surfaces of each of the two (2) main faces, occupying 30% of the area of each face; the text will be in Spanish in a box with a white...
	Paragraph 2. All cigarette boxes and packages used to deliver the product to the final consumer, imported to be marketed in Colombia, must include the country of origin and the word "imported to Colombia" on one side, written in capital letters and in...
	The Ministry of Social Protection within three (3) months following the entry into force of this law, will regulate what is necessary for compliance with this provision.
	Transitory paragraph. A period of one year is granted from the date of entry into force for the application of this article.
	CHAPTER IV
	Provisions to prohibit actions of promotion and sponsorship of tobacco and its derivatives
	Article 16. Promotion. All forms of promotion of tobacco products and their derivatives are prohibited. (Highlighted out of original text)
	- Resolution No. 003961 of October 21, 2009, "By which the packaging and labeling requirements of tobacco and its derivatives are established."
	"Considering:
	… That Article 11 of the FCTC2F  requires that effective measures are applied to ensure that all packaging and labeling of tobacco products carry large, rotating health warnings and do not promote tobacco products by false, misleading or deceptive mea...
	That article 13 of Law 1335 of 2009 defines the provisions related to the packaging and labeling of tobacco products and grants the Ministry of Social Protection a period of three (3) months to regulate what is necessary to comply with those provisions.
	Decides:
	Article 3. Obligation to include warnings and pictograms. Warning phrases and pictograms must be clearly and unequivocally expressed in all cigarettes, tobacco and derivative products in the image or text, as the case may be, and in a rotating and con...
	Article 4. Characteristics of the warning phrases and pictograms. In the packaging of tobacco products and their derivatives that are marketed in the country, the warning phrases and pictograms must appear on the surfaces of each of the two (2) main f...
	Paragraph 1. On cigarette packages and boxes, and on the packaging of all other tobacco products and their derivatives marketed in the country, health warnings must be visible at all times. Warning phrases and pictograms must not be obstructed by othe...
	When the cigarette packs are exposed to the consumer, they must comply with the warning phrases and pictograms indicated here.
	Paragraph 2. The pictograms must be printed in polychrome with indelible ink. In no case, neither the pictograms nor the health warnings will be located on the transparent wrapper, nor on any other external packaging paper of the package. For each ser...
	Transitory paragraph. During the first year, counted from July 21, 2010, the number of warning phrases and pictograms will be three (3).
	Article 5. Prohibitions on packaging and labeling. The packaging and labeling of tobacco products or their derivatives shall not:
	a) Be aimed at minors or be especially attractive to them. Packaging and labels cannot include luminous or reflective messages that are considered, among others, as especially attractive to minors.
	b) Suggest that smoking contributes to athletic or sporting success, popularity, career success, or sexual success. Consequently, the packaging and labels cannot contain insinuations, suggestions or any message that arouses such appreciations.
	c) Contain false or misleading advertising using expressions such as "soft", "light", "light", "Mild" or "low in tar, nicotine and Carbon Monoxide" cigarette.
	For the Chamber, there is no doubt that the Ministry of Health and Social Protection does have competence to review the packaging and labeling of cigarettes comprehensively; its powers are not limited to warning phrases and pictograms, as the plaintif...
	The principle of comprehensive review arises from article 13 of Law 1335 of 2009, that refers to the package, both to prohibit certain words and to include certain messages such as health warnings, in accordance with the provisions of article 16 ibid;...
	Given the legally imposed restrictions on tobacco, it is appropriate that the Ministry of Health and Social Protection, as the health authority in charge of public policy in the health sector, review all the elements of product packaging and labels; a...
	It should be taken into account that the box or packaging by itself is a fundamental element of promotion, even more so when all kinds of advertising of tobacco and its derivatives in the media are prohibited. It is neither effective nor consistent wi...
	In no way would it be logical for the Ministry, in the case of cigarettes and other tobacco derivatives, not to carry out a comprehensive preliminary study of the simulation of the labeling and packaging of cigarettes, and to restrict its competence t...
	So, in other words, the Chamber considers that the packaging and labels of tobacco and its derivatives should not be ambiguous, therefore, as provided by the law, before the products are produced and marketed, companies must send to the Ministry of He...
	It is important to bear in mind, again, that the cigarette package constitutes a fundamental instrument for the promotion of the product, which constitutes the only means of advertising, hence the importance of its rigorous examination.
	Regarding the sanctioning powers, there should be no confusion since they are in accordance with the subsequent control, inspection and surveillance functions, which, among others, the health authorities and the Superintendency of Industry and Commerc...
	2. The challenged acts constitute censorship and expropriation.
	When examining the expressions that were prohibited in the accused acts, namely, "Click & On", "Click & Roll", "Krystal Frost", "Filter Kings" and "Frozen Nights", the Chamber, taking into account what was stated in the act that resolved the appeal in...
	Examining each of the expressions, we have the following:
	- The expression "click & roll" translates pressing or push to enroll or enter a role, an expression that is easily translated into Spanish; this last expression in English comes from the verb "to enroll", which means matriculate, join, register in an...
	- The expression “click & on” translates pressing and push to turn on, an expression that is easily translated into Spanish, which, as in the previous case, arouses renewed interest in the product, precisely because a mechanical movement with clear te...
	- The expressions "Kristal Frost" and "Frozen Nights" are not an intrinsic property, nor do they have an affinity with cigarettes, and have a purpose other than the act of smoking, as they highlight the cold, the freshness, the icy, to persuade and en...
	-  The expression "Filter Kings" highlights that the product has a Kings filter, associating it with distinction, predominance, primacy or superiority, which is not an intrinsic characteristic of the product and does contain promotional aspects.
	That prohibited advertising messages are framed in the definition established in Article 1, literal c) of the WTO Framework Agreement, as follows:
	"Article 1. List of expressions used:
	….
	c) "Tobacco advertising and promotion" is defined as any form of commercial communication, recommendation or action, with the aim, effect or likely effect of promoting a tobacco product or tobacco use;
	…. ”.
	Undoubtedly, the prohibited expressions have the effect or possible effect of promoting cigarette consumption, as has been expressed and explained by the Ministry of Health and Social Protection, for which there is no censorship, because these adverti...
	What was expressed by the plaintiff in its appeal, in the sense that that prohibition does not allow a tobacco company to manufacture a new product or create new technologies or new product presentations, is not correct, because it can produce and mar...
	The contested measures protect a right of higher rank than economic freedom and private initiative, such as protecting the public interest, life, physical integrity and the principles related to health, and represents a reduction in costs incurred in ...
	It is relevant to take into account what was expressed by the Constitutional Court through judgment C-830 of October 20, 20104F , which declared enforceable, among others, Article 16 of Law 1335 of 2009, which, as already seen, prohibited all form of ...
	“The total prohibition measure, in the opinion of the Court, responds to an adequate and sufficient reason that justifies such limitation. Indeed, different sections of this decision show that there is a global consensus about the serious consequences...
	The link between advertising and tobacco consumption is described in sufficiency by the Guideline for the application of article 13 of the FTCT. According to that document, this relationship is explained by the fact that it is a sufficiently documente...
	On that sense, the prohibition of advertising and promotion of tobacco products and the severe limitation of sponsorship by the companies that produce them is an expression of the principle of solidarity. The undeniable restriction of economic freedom...
	….
	Conclusion
	35. Articles 14, 15, 16 and 17 of Law 1335/09, studied harmoniously, allow us to conclude that the legislator established the total prohibition of advertising and promotion of tobacco consumption, as well as the restriction of sponsorship in cultural ...
	Therefore, there was no expropriation, since the Ministry of Health and Social Protection did not appropriate the brands and expressions, but rather, in the previous review that it makes to the simulation of the labeling and packaging of cigarettes pr...
	So, as stated by the Ministry of Health and Social Protection in the challenged communication no. 2100000-7742 of February 1, 2012, although the trademark expressions “Click & On”, Click & Roll”, “convertibles” and “ON” have trademark registrations is...
	On the other hand, as stated by the entity in the same communication, the brands "PALL MALL KRYSTAL FROST" (mixed and nominative) and "KOOL FROZEN NIGHTS" (nominative) have trademark registrations issued in a period prior to the entry into validity of...
	As stated by the defendant in its response to the request of reconsideration, although there is a property right over the trademark in a broad sense, in addition to its protection by national and community regulations, they cannot prevail over human r...
	“Neither integration treaties nor community law fall under the assumptions regulated by article 93 of the Constitution, since, without ignoring their respect for the higher principles of the constitutional system, their purpose is not the recognition ...
	It is pertinent to bring up the official communication 12-45937 of March 26, 2012, which is on page 395 of the main judicial file, by means of which the Superintendent of Industry and Commerce, in response to a communication that the Minister of Comme...
	3.  Violation of the principle of legitimate expectations.
	Policies regarding the discouragement of the consumption of tobacco and its derivatives tend to be stricter, without getting to the point of prohibiting its production, commercialization and consumption; the defendant entity is the one that sets the p...
	As stated by the defendant, the guarantee of legitimate expectations in the actions of individuals and the administration does not impose on the latter the impossibility of adopting changes in the legislation or in the strategies for the implementatio...
	The mentioned annual verification or prior control indicates that the authorization issued by the Ministry is not indefinite, does not generate rights for subsequent periods, since its validity is limited in time, as was appropriately observed in the ...
	4. Violation of the right to equality.
	The plaintiff in the memorial of the lawsuit and in the addendum to it did not propose as an argument the violation of the principle of equality, for which the defendant did not refer to it. By communication of June 18, 2013, the plaintiff in due time...
	Now, the truth is, as stated in the appealed judgment, that the plaintiff did not present any arguments that supported this petition of nullity, as required specifically and explicitly by paragraph 4 of article 162 of Law 1437 of 2011, which means tha...
	The Chamber notes that there is evidence in the file that, prima facie, could demonstrate a different treatment, but the truth is that, on the one hand, the arguments must be presented and argued on the appropriate procedural stage and that did not ha...
	What the Chamber does notice is that in the answer to the lawsuit the entity explains that although the expressions “ice press” and “press the filter and activate the ice ball capsule” were approved to the company COLTABACO S.A, used in the reference ...
	In conclusion, the Chamber must confirm the judgment that denied the claims of the lawsuit, as in fact it will be provided in the decision of this ruling.
	In light of the foregoing, the Council of State, Administrative Litigations Chamber, First Section, administering justice on behalf of the Republic and by authority of the Law,
	DECIDES:
	TO CONFIRM the judgment of July 24, 2014, ruled by the Administrative Court of Cundinamarca, First Section. Subsection “B”, which denied the claims of the lawsuit.
	Once this decision is final, to return the file to the Administrative Court.
	BE IT HEREBY COPIED, NOTIFIED AND COMPLIED WITH
	It is recorded that this judgment was read, discussed and approved by the Chamber in the session of September 24, 2015.

